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Lawyers and Accountants:                                           A SEMIOTIC Competition

Bernhard Grossfeld* 

For many, the law and lawyers have occupied a position of high esteem throughout much of history.  Fewer have deemed the economy and the accountant’s calling worthy of such distinction.  As the author explains in this Article, however, this perceived relationship between law and economy may belie reality: Accountants and the power of numbers may hold ultimate sway.  The author examines this changing dynamic through the lens of comparative, international corporate rules of law and accounting—concluding that, in many respects, evolving accounting principles may become the new codes of conduct for national and transnational corporations.  Lawyers should recognize this shifting balance of power and work with accountants to ensure that the values and experiences that define our legal systems are not lost. 

1.
Basic Error

Lawyers belong to a time-honoured profession from Babylonian and Roman times on.  Their “bibles” are the Codex Hamurabbi and Justinian’s Corpus Iuris.  Common opinion has it that accountants are of a much younger breed, their bible being Luca Paciolo’s Venetian book from 1494.
  However, these stories do not reflect reality.  In reality, accountants came first: They took care of the temple economy and they invented numerals from which our alphabet was an afterthought.
  The original power lies with the powers of numbers
 and, therefore, with accountants.  Different semiotic systems command different powers (the powers of signs as an “invisible hand”).

2.
Upside Down

The error has long been nurtured by biblical ideas about the relationship between law and economy.  Since the times of Moses the written law had a touch of holiness (“The tablets were the work of God: the writing was the writing of God, engraved on the tablets.”).
  The written law had the flavour of fighting for freedom (from Egyptian slavery), where economy came close to the “golden calf” as a symbol for return to Egyptian slavery.
  Thereafter, the higher reputation went with the lawyers (“profession”) while the accountants (“business”) stayed close to Mammon.  This turned the real world upside down.  Concepts of “law and economics” have helped us to come closer to the older views.
3.
Winds of Change

“Law and economics” even seems to turn into “economics and law,” not in the Marxist sense but as a way of emphasizing the balance differently.  The turn came with globalization and the Internet.  The shrinking of space and time brought about a new space-time and shattered the position of the old lawgivers from above: the national sovereignties.  Instead, markets took over in first shaping customs and then creating rules.  The International Accounting Standards are a prime example of this proposition.
  Small wonder that accountants are the major beneficiaries.  In addition, they take advantage of the common belief that numbers have a worldwide meaning and that specialists in numbers are, therefore, global economic engineers.
  Compared with this gorgeous view, lawyers look like clerks restricted to their local bureaucracies.  Comparative law appears to be a burden for lawyers,
 whereas comparative numbering looks like a global passport (sometimes even Nobel Prize honored).

4.
Corporate Governance

This dramatic change in outlook received support from the changing concepts of corporate governance under the rubric of “shareholder value.”  For many years it has been known that the only long-term, efficient mechanism to control a publicly traded corporation (these artificial “mortmains”) is stock markets.
  They define the capital costs of the firm, and they present management with the risk of losing its position through a takeover.  Global financial markets and the new information technology have greatly increased this threat, making the stock market the most important actor in the drama of corporate control.

5.
Accounting

Global accounting is the king or the queen of global financial markets.  Accounting has long been belittled as number crunching, but now it has lost its microeconomic image and has reappeared as a macroeconomic instrument of formidable proportions.  It triggers the power of interests and compound interests, which Rockefeller believed to be the “eighth wonder of the world” and which Einstein regarded as more powerful than the H-bomb.  The rise of international standards in accounting will increase this power once again, notwithstanding whether the winner will be the (European favored) International Accounting Standards or the (SEC supported) Generally Accepted Accounting Principles.
  The discussion is on-going,
 but the outcome is irrelevant for our topic.

6.
Accountants vs. Lawyers

What counts, however, is the changing positions of lawyers and accountants along with this landslide in space, time, and normative aspects.
  The change in corporate governance and corporate control benefits accountants as the masters of global accounting, and might restore the very original pecking order.  Lawyers beware!

Corporate lawyers, for a long time, have looked with disdain on these number-bureaucrats.  They saw themselves on the side of management against anything that could hurt management’s position.
  The lawyer’s traditional role was to be loyal to inside senior management and to maintain their confidences.
  The corporate entity as such, as well as the voice and loyalty of other shareholders, were often regarded as not being their business.
  The American Bar Association’s Model Rules have done little to change this unilateral view of legal ethics.

That opened wide opportunities for accountants, whose reputations increased with the rise of global financial markets.  They presented themselves as trustees for shareholders, pension funds, and analysts.  Their routine experience with worldwide group accounts also lends them the knowledge and the flair to be the global experts—men for all seasons.  Accordingly, accountants stepped in where lawyers did not dare to walk.  Today, accounting firms have grown enormously in size and international reach, leaving lawyers far behind.
  They provide corporate clients with all sorts of legal services, calling themselves “multidisciplinary practices.”
  Attorneys are now a significant component of their staffs (unfortunately not the partners).

The difference with law firms lies in the fact that accounting firms do not appear in court on behalf of their clients, but almost everything else will be done.
  Accounting firms are now, worldwide, tough competitors for law firms.  The charm for financial markets lies in the fact that these accountants—though no bloodhounds—have a “watchdog” duty under the Securities Exchange Act, which requires them to notify the Securities and Exchange Commission of suspected frauds.
  It is unsettled whether this duty to disclose includes information that attorneys working for them have learned, but it could be so.
  Lawyers worry that this will foster conflicts between the obligation to report irregularities and the duty to maintain client confidence.
  The public has voted against these concerns.

In the meantime U.S. and European accountancy firms have grabbed “sizable chunks of the European legal market.”
  They are avidly acquiring law firms in many European cities and they restructure their operations to “provide a broad array of legal services, including counseling on such [] matters as corporate finance and mergers and acquisitions.”
  Their ultimate desire is to become international law firms,  and they are well ahead on this track.
  In Europe, long-standing relations with accountants are a superb platform to get additional legal business—an attraction that does not work the other way around.

7.
Stonewalling

It goes without saying that lawyers hurry to stonewall these intrusions onto their turf.  As lawyers are trained to do, they argue along normative and traditional lines.  They invoke ethical rules against non-lawyers owning law firms or against operating joint businesses with non-lawyers.
  But these “high ethical standards” are easily denounced as self-serving rules to “shield lawyers from healthy competition.”
  Lawyers also indulge in the confidence that these newcomers lack the experience of the long-established “old boys.”  But they probably need to wake up: apparently the public again regards the accountants’ experience as sufficient.
  The public is aware that the experience of lawyers was not gained in today’s global financial markets and that the old experiences do not help with new facts.

8.
New Facts

New facts are, indeed, the name of the game.  The most important fact is the change in the point of view from which we see corporations.  Whereas traditionally the market for products and services was regarded to be the major incentive for corporate structures, shareholder democracy was played down as long as the banks were the main providers of corporate financing.  Accounting was more a kind of internal control, not an instrument for attracting money from public markets.

For corporate restructurings, rules of accounting were important in order not to lose track of more or less complicated procedures; they were not regarded as vital for the restructuring process.  This has changed dramatically.  Over time the concept of “merger of equals”—an accounting concept—became a prime mover in corporate consolidation.  The international public became aware of it in the Daimler/Chrysler deal, but the prime example for the secret power of this concept is, probably, Cisco Systems, which grew through multiple “mergers of equals”—always avoiding showing acquired good wills and the following depreciations.  The future life of the rules on “merger of equals” is a core issue in today’s corporate law.  Of equal importance are the standards for stock options to management: they are a clever device to hide the dilution of future income to present shareholders.  All this shows once again that rules of accounting no longer have a life of their own, but that they are corporation law in the truest sense—building a cornerstone of corporate governance which is no longer the lawyers’ exclusive domain.

The most important factor, however, seems to be that accounting creates currency.  Shares are used to buy up other firms, and today they often constitute the most important acquisition currency.  But whoever has the power to define the purchasing power of currency sits on top, almost like a private Federal Bank—like a private Alan Greenspan in disguise.  Is there any law firm that reaches this summit of social power outside the public eye and largely outside legal scrutiny?

9.
Deficiencies

a. 
Proper Accounting

A closer analysis thus shows the reasons for the lawyers’ predicaments: They lost sight of the changing concepts of trusteeship and of the changing concept of comparative law.  By compartmentalizing social dynamics according to their letter-addicted concepts, they lost touch with new social realities.  Global markets care very little for priests of national holy grails, but make facts, facts, facts reign supreme again.
 

The rise of accountants runs parallel with the rise of securities law.  Certainly, it is still a major concern for lawyers whether Delaware law allows certain poison pills, but a short glance into the Wall Street Journal tells us that the action is in securities law.  Take for example the question of how Amazon.com treated the large stock payments from other Internet companies that are promoted by Amazon.
  The stock options are shown as revenue.
  But what happens when the value of the securities falls?  Does Amazon go back and restate its revenue?  No, “[i]nstead, it records the losses in other less-scrutinized areas of its financial statements, including lines devoted to investment gain and losses” (noncash loss).
  Thus, the stock is determined by its publicly traded share price at the time that Amazon concludes the deal, though the stock is a serious risk compared with cash payment.
  The reason for this treatment is that “money-losing operations . . . are generally valued as a multiple of revenue, rather than of earnings.”
  Revenues are the closely watched gauges of performance.  Amazon’s bookkeeping is a wonderful example of how creative accounting creates acquisition currency.

However, what is striking for our subject of lawyers/accountants is that accountants, and professors of accounting and finance, are regarded to be the authorities in this field.  As the Wall Street Journal states: “Treating the stock payment as revenue, which accounting experts say is legal, raises questions.”
  Is it not the lawyer’s job to give an opinion on what is legal?  Is there any lawyer prepared to do so?  Is he accepted as an authority in this field?  Is he the creator of currency?  Is creating currency a matter of law?  Yes, certainly.

b. 
Proper Valuations

The power of creating currency is closely connected with the power to turn stocks into cash without market interference.  This is the most important art when squeezing out minority shareholders (appraisal rights).  How to evaluate the payment of cash?  Here accountants reigned supreme for a very long time as lawyers regarded this “art” as a kind of arcane mathematics to be left to more highly qualified mathematical minds.

The question became a major legal issue because of Weinberger v. UOP, Inc.,
 Michael R. Schwenk’s essay, Valuation Problems in the Appraisal Remedy,
 and Robert B. Thompson’s article, Exit, Liquidity, and Majority Rule: Appraisal’s Role in Corporate Law.
  The matter has also recently been discussed in depth by Carsten Schikowski.
  Again, the absence of both lawyers as experts and of articles in law reviews is appalling.

The history of this story of things is demonstrated by Weinberger v. UOP, Inc.,
 decided by the Delaware Court of Chancery and reversed by the Delaware Supreme Court.
  There, a “chartered investment analyst” had used two basic approaches to valuation: A comparative analysis of the premium paid over market in ten other offers, and a discounted cash flow analysis.
  The Chancellor rejected these methods as not corresponding with “either logic or the existing law”
 and he did so “consistent with precedent.”
  He supported instead the so-called “Delaware block,” or weighted average method, which had been in use “for decades.”
  Under this approach, the “elements of value, i.e., assets, market price, earnings, etc., were assigned a particular weight.”
  Then the resulting amounts were added to determine the value of the shares.
  The method had been out of touch with investment concepts but had prevailed with innocent lawyers.
  The Delaware Supreme Court finally struck down this dinosaur:

However, to the extent it excludes other generally accepted techniques used in the financial community and the courts, it is now clearly outmoded.  It is time we recognize this in appraisal and other stock valuation proceedings and bring our law current on the subject.

. . . .

. . . Accordingly, the standard “Delaware block” or weighted average method of valuation, formerly employed in appraisal and other stock valuation cases, shall no longer exclusively control such proceedings.  We believe that a more liberal approach must include proof of value by any techniques or methods which are generally considered acceptable in the financial community and otherwise admissible in court . . . .

In our context, however, it should be noted, that the answer is left to the “financial community” where—probably—accountants have the upper hand.

c. 
Gaps

This brief survey shows that there are wide gaps left by lawyers with regard to questions that are of vital legal importance.  This gap is easily detectable in any merger report.  If we take, for example the Daimler/Chrysler case, the Daimler report, on the one hand, is widely dominated by aspects of accountancy, including fifteen pages (out of 102) on exchange ratios.  The Chrysler report, on the other hand, refers summarily to the standards of the “Business Valuation Committee” of the German “Institut der Wirtschaftsprüfer” and to possible corrections by German courts, using just 2 pages for it (out of 143).

Transnational Corporations

The gaps are even more important when we concentrate on transnational corporations.  Here the main instruments of global control are worldwide consolidated statements.
  They alone are the instruments that pierce the multitude of corporate members to arrive at the accumulated economic and cultural power of the group.  Such accounts are therefore the center of gravity in any serious approach to come to grips with the legal implications and the legal adaptations of these powerful global “payers.”  However, in his book Transnational Business Problems, Detlev Vagts deals with financial statements under the heading “Notes on the Accountant’s View of the Multinational Enterprise.”
  If lawyers give away the prime “ocular” to find out about facts, how do they expect to handle the normative aspects?  An old Latin adage tell us Da mihi facta, dabo tibi ius (give me the facts, I will give you the law).  Fact finding is the vital basis of any legal discussion, as “facts are sacred, opinions are free.”

10.
Comparative Aspects

The situation in the United States represents a state of “art” that stands for the traditional separation of craftsmanship between lawyers and accountants.  But in recent years the situation has changed as far as Europe and Germany are concerned.

a. 
European Rules of Accounting

In the European Community the turn of the tide came in the 1970s when the European Union initiated three directives on the harmonization of rules of accounting.
  The directives made it crystal clear that accounting is the center of corporation law and thus a field of highest importance for lawyers.  Accordingly, lawyers and accountants jointly completed most of the work to turn the directives into German law.  The idea behind these initiatives was that the fledlging European financial market needed similar standards of disclosure to give European corporations equal chances to attract capital from investors.  The German “Michel” should appear as beautiful as the French “Marianne”—at least accounting-wise.  The directives, as European statutes, demanded a transposition into the national laws of the Member States—and it was here that many lawyers came in.  As a matter of fact, the transposition into the German Commercial Code was largely engineered by lawyers under the guidance of the Ministry of Justice and the law committee of the parliament with a lawyer (Mr. Helmrich) as chairman.

As it turned out, the interference of lawyers became crucial.  I witnessed their impact as a member of a very small ad hoc committee consisting of Mr. Helmrich and five to six other persons, half of whom were lawyers.  The committee’s influence could be felt in at least five major areas:

(1) The legislative structure followed the example set by the German Civil Code: A “General Part” containing rules applicable to all business entities and a “Special Part” with additional rules for corporations only.
  The “General Part” is preceded by a reference to “generally accepted accounting principles,”
 the “Special Part” starts with the (European) requirement of a “true and fair view”

(2) The lawyers took care that the term for assets (“Vermögensgegenstände”) kept a healthy distance from the term that was used for tax purposes (“Wirtschaftsgueter”) in order to avoid a tax-influenced interpretation.

(3) The committee opposed “hidden reserves” against the wishes of accountants.  It lost with regard to “further depreciations” for non-corporate businesses, i.e., depreciations that are permissible within the framework of “sound (reasonable) business judgment.”
  The “hidden reserves” were pressed into the statute by accountants, who wanted to protect the remaining members of a partnership when a partner leaves the firm with compensation.  This low book value concept, however, was not accepted by German courts—again under the influence of lawyers.

(4) The committee wanted to give teeth to the “true and fair view” that accountants and the highest tax court alike wanted to keep at bay.  The committee’s view gained acceptance by the European Court of Justice.

(5) Most importantly, however, was the fact that the original draft from the Ministry of Justice was restructured and refined in order to enhance simplicity.  This was done under the guidance of Ulrich Leffson, then the leading German professor of accounting, who constantly cooperated with lawyers.

The later development is in line with these beginnings.  The European Court of Justice
 has fully recognized rules of accounting as rules of law and as an appropriate field for lawyers to work in.  The Federal Court of Taxation is still meandering,
 probably for lack of international experience by most of the judges.

b. 
German Rules of Evaluation

A similar development has taken place with regard to valuation principles and methods in mergers, squeeze-outs, and other appraisal situations.  Whereas originally the questions were handled as being matters for accountants alone, the legal character of the basic principles is now firmly established by the courts, above all by the German Constitutional Court.

The basic ideas behind this approach are twofold.  First, evaluations occur as a step towards a fair compensation for minority shareholders.  “Fairness,” however, does not operate in a vacuum but has to be found within an ongoing legal relation, taking into account concepts of good faith and loyalty.  The value to be assessed is a “Normwert”
 (normative value, law defined value).  Second, shares of stock are property and participate in the constitutional protection for property,
 which is why the compensation has to be fair and complete under constitutional standards.

Though the courts do not require a particular method, the prevalent approach is the discounted cash flow method (Geldstromverfahren) or the discounted earnings method (Ertragswertverfahren).  The emphasis is on the surplus of expected future cash receipts over expected future cash expenditures, or—when considering the allocation of receipts and expenses to the correct accounting periods—on the surplus of expected future profits over expected future losses.  Risks and opportunities must be equally considered.  The actual results from the past provide an initial indication for the future.  The future cash flows or earnings are to be discounted to the valuation date.  The reference point for the discount rate is the public capital market in government bonds; an addition must then be made for entrepreneurial risks (“Risikozuschlag”).  Individual shareholders’ taxes must be taken into account by deducting a hypothetical income tax burden of (until now) thirty-five percent.

The average share price in the stock market during a reasonable time before the valuation date sets the bottom line for the compensation.
  The Constitutional Court became the moving actor in the field.  Against long-standing German tradition, the Court required taking into account the share price at the stock exchange and established it as the minimum compensation for minority shareholders.
  This latter aspect, however, is controversial: the Court did not discuss the importance of “noise trading” and “chaos theory” on the “walk” of share prices.
  In addition, the Court created new appraisal rights in squeeze out  situations that were not provided for by statute.

c. 
Transplants?

The discussion of these European and German standards should not be interpreted as a recommendation for transplanting them into the United States.  Since Alan Watson’s studies on transplants, we know all too well that transplants are not as easily made as  expected by non-comparatists.
  They may become “law without context”
 and take unexpected twists.  My intention in referring to Europe and Germany is simply to show that accounting and evaluation can be seen as legal matters belonging in the hands of lawyers, not to the exclusion of accountants, but as partners in cooperative activities.

11. 
Loss of Geography

The lawyer/accountant dichotomy gets a new turn with the “loss of geography.”  This term is chosen to indicate that the geographical concepts that lie behind the lawyers’ concepts of ordering might wither away.  This is clearly visible in the European Union.

a. 
Europe

By tradition, most Continental European member states follow the “real seat theory” with regard to the applicable corporation law.  The theory requires incorporation under the law of the state where the entity has its central administration.
  The consequences of non-compliance are harsh: The entity will not be recognized as a “legal person” providing limited liability.

It has long been debated whether the seat theory is compatible with the right of establishment in the European Union.  In the famous Centros case,
 the European Court of Justice gave a cryptic opinion that might seriously affect the seat theory.
  The Austrian Oberste Gerichtshof saw it that way,
 whereas the German Bundesgerichtshof (Federal Court of Justice)
 and a German Communal Court
 referred the question again to the European Court of Justice.  The outcome is open.

One thing, however, is clear: To the same degree as the seat theory withers away, market-oriented points of attachment will rise, and with them either the International Accounting Standards or the Generally Accepted Accounting Principles will emerge as the main instruments of corporate governance.

b. 
United States

In the United States, you might tend to lean back with a feeling of amusement.  There, “corporate homes away from home,” “tramp,” and “pseudo-foreign corporations” are familiar concepts, and the balance between Delaware corporate law, federal securities law, and Western Airlines
 seems to be well established.

But concepts of geography are still clearly visible.  The “race to laxity” started with New Jersey
 (“across the river” from New York City), and Delaware cannot be dissociated from its location between New York City and Washington, D.C.  Even more decisive might be the reference to Delaware Courts and to the expertise of the Delaware bar.  The idea to do away with location altogether by leaving the choice of law issue to contractual agreements has not (yet) found wide support.  The terms “pseudo-foreign corporations”
 and “federal corporation law”
 indicate an ongoing inclination.  Detlev Vagts based his seminal article on the “Multinational Corporation” on the notions of “home state” and “host state.”

12.
Cyber Gene

But modern technology might move us further away from geographical concepts.  The delocalization of corporation law has reached new dimensions by entering the world of cyberspace.  “Cyberspace, however, does not merely weaken the significance of physical location, it destroys it . . . .”
  Events in cyberspace simply ignore the existence of borders.  The cyber-revolution will change corporate structures in dramatic ways by realigning the “nerve system of the corporation itself.”
  David Roche calls it a “deathblow to the national corporate model” and to national regulators.

With delocalization, the concept of a mother country will vanish and “any national economic model that limits efficiency is doomed.”
  Markets for products and markets for capital have to be seen in context.  Given the power of interest and compound interests, capital markets might even gain the upper hand.  International dialogue functions for languages, currencies, and financial statements will enable an always larger community of users to benefit from global capital markets.  We enter a whole new, uncharted world.

13. 
Cyber Corporation Law

For corporations, the step into cyberspace is only a small step away from their historical beginnings.  In the Dartmouth College case,
 Chief Justice John Marshall called them “artificial being[s], invisible, intangible, and existing only in contemplation of law.”
  They are “mere creation[s] of . . . [the] law.”
  Given the nature of corporations as invisible beings existing only by virtue of law, corporations are “virtual” in the most original sense and therefore “natural” subjects or objects in cyberspace.
  But where are cyberspace actors located?

The Court of Appeals in Frankfurt could not answer that question.
  It was confronted with Nixtecs Ltd., a private limited company registered in England.  When the company tried to collect a debt in Germany, the defendant pleaded that the company had its main administrative center in Germany and therefore (being incorporated in the wrong place—England), it had no standing to sue.

It turned out that the company, indeed, had no “seat” in England.  The company was managed by three pilots from various places outside of England.
  The Court came to the conclusion that the company had no seat at all, and that, therefore, the seat theory was no longer applicable.

It goes without saying that the orientation on a central location for the administration will decrease when Internet changes into Intranet and when the whole corporate body will communicate on all levels within a Napster-type web structure.  The newly emerging electronic shareholder meetings need no location and the same is true for proxy fights—as shown by the Coho Energy case (over the Yahoo Black Board).
  As technological innovations inevitably lead to organizational innovations, cyberspace corporations and cyberspace corporation law will enter the field.

The matter becomes even more complex when such a company acts as the unlimited partner in a limited partnership, a possibility available under German law.
  Cyberspace and real space entities form hybrid “marriages” of invisible and even more invisible partners.  Brave New World!

14. 
Changing Status of Accounting

The loss of locality and the web structures of trans-Internet corporations change the status of accounting versus corporate law.  Semiotic systems become the prime basis of trust; semiotic logistics define different interactions.  New semiotic systems and new logistical networks constitute a new reality.  Comparative legal semiotics and comparative legal logistics become the order of the day.
The public cares little about not being able to check the existence of a corporation, its assets, or its management “through the senses.”  The Infinion Corporation, for instance, advertises itself as a company on the SWX Swiss Exchange.  According to the presentation, Infinion is “domiciled” in Switzerland and does business in Europe, Asia, and the United States.
  Infinion has its “operative headquarters” in Syracuse, New York.  Strangely enough, “the advertisement is not being placed in the United States of America and should not be distributed to United States persons or publications with a general circulation in the United States.”

Infinion’s geographical hotchpotch does very little to clarify the legal status.  Who could find out about it with a reasonable degree of accuracy at reasonable cost?  The main—and probably the only—salvation is accounting.  What counts when buying shares in such corporations are the numbers presented in their financial statements, certified by a reputable accounting firm, and acknowledged by rating agencies.  We trade in rubber-stamped certificates of numbers; we rely on a kind of “WebTrust Seals” for shares.
  International standards of accounting are the primordial seals of quality.

International standards of accounting are thus more important than legal structures and the refinements of shareholder actions.  Investors do not rely on actions before foreign courts, nor on foreign juries.  The most important factor in corporate governance for investors is the web structure of shareholder information and statistically important shareholder reactions.  Even today, court actions are mainly used to trigger stock market reactions.

15. 
International Standards

The delocalization makes international standards of accounting a necessity.  These standards will become the corporation law of the future.
  But will they be “law”?  International Accounting Standards and Generally Accepted Accounting Principles are not enacted by parliaments, but by private organizations (sometimes with government support, as is the case with the SEC).

These standards and principles are the new codes of conduct for transnational corporations.  However, their status as “law” is fragile because they are not formally enacted, are in a state of flux, and are simultaneously elusive and osmotic.  This is in line with our general ideas of how markets make law.
  The Internet economy results from self-organization and de facto binding conventions. The Internet itself creates the rules.

16. 
Standard Setters

But as always, human actors act before and behind the scenes.  Therefore, it is of the highest importance to focus on the professional group that shapes the new corporation law.  Who is the “standard setter,” who is the de facto “corporate lawmaker”?

So far, the answer is simple as accountants have the upper hand in Germany, through the “German International Accounting Standards Committee” (under § 342 of the German Commercial Code),
 and in the United States, through the Federal Accounting Standards Committee.  These groups control the rise and fall of accounting concepts and they participate heavily in the ongoing discussion over the Internet.  As far as this author can see, no bar association is involved.  Accountants control the redirection and growth of the most important part of the corporation law in a global cyberspace corporate world.  They give the new “names” and new “currencies.”  Corporations “are” what accountants making the financial statements tell us they “are.”

17. 
Conclusion

Going from lawyers to accountants and from accountants to lawyers has turned out to be a tour de force.  But the “force” is necessary to keep competition and cooperation alive between these vital actors in matters of corporate governance.  Unfortunately, few law schools see these contacts as vitally important, assuming that a few courses on “law and economics” and “accounting for lawyers” will suffice.  But that is not enough.  Students should get the chance to go deeper into the field of accountancy and to explore the great opportunities for lawyers and accountants working together.  This is vital in keeping a balance between “The Tyranny of Numbers”
 in a digital world and the cultural values and experiences that are the core of our legal systems, with lawyers as trustees.

  *  	Professor of Law, Law School of Muenster, Germany.
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