§10(b) Medley

Hypotheticals - SecReg (Spring 2011)

Press Release 10/15/03

Netflix ended the third quarter of 2003 with approximately 1,291,000 total subscribers, up 144,000 or 13% sequentially. During the quarter Netflix acquired 383,000 new trial subscribers, a 38 percent year-over-year increase from the 277,000 new trial subscribers acquired in the third quarter of 2002 …

Press Release 6/1/04

Netflix has restated its financial information to reflect changes in revenues and earnings for the third and fourth quarters of 2003.  This restatement corrects incorrect information about the number of new trial subscribers, which totaled 302,000.  Management does not, however, believe that these changes detract from a positive outlook for the company …

You are a lawyer at Milberg, should you bring a case?

Evaluate the case

(1) Is there are material misrepresentation or omission? How do you know?  What information will you need to decide whether to proceed with the case?

(2) Is the corporation responsible for the misinformation?  Who else might be a defendant? Is the outside lawyer who drafted the press releases liable?  What about the scheming outside agency that collected information on trial subscribers and misreported it to the company?

(3) Who can be plaintiffs in the lawsuit?  Is the date of the second press release necessarily the end of the class period?  Can you include shareholders who decided not to sell because of the optimistic 10/15/03 press release? What if more than one lawsuit is filed -- who gets to pursue the case? 

(4) Where can you bring the lawsuit? When must you bring the lawsuit?  

(5) Can you add state claims to the complaint -- such as that the corporate executives failed to disclose the true state of the company's affairs, a breach of state fiduciary duties?  Why might you add such a claim?  

File and defend the case

(6) What will the complaint allege?  What "facts" will be important?  Is it relevant that 10/15/03 press release was hiding a failure of management to adequately keep up with new subscribers?  

(7) How will you show that the corporation acted with scienter -- what state of mind must you show? and whose?  what "facts" on this issue must you present?  will insider trading by company executives be relevant?

(8) If reliance is an element of the claim, how will you show that members of the class were aware of and relied on the misrepresentation/omission?  are these putative class members similarly situated? 

(9) How will you show that any fall in stock price was attributable to the misrepresntation/omission?  What allegations must you make?

(10) What damages will the complaint allege?  Will you need an expert to on this issue?  What will the expert say?

(11) Who will pay to send notice to class members, giving them an option to withdraw from the lawsuit or a chance to be lead plaintiff? 

(12) When can you begin discovery in the lawsuit?  

Close the deal

(13) With whom will you enter into settlement negotiations?  

(14) What will be your fee?  How will this be set?

(15) What will the judge look at in deciding to approve the settlement?

(16)  Who will administer settlement funds?  Isn't this making your firm a "private" administrative agency?
(17) What adverse decisions by the trial court are likely?  what appeals are likely?  
