Securities Regulation 
SEC Registration under the '33 Act 

The following assignment and reading are meant to acquaint you with the registration process for the public offering of securities. 
EDGAR system:  Please access EDGAR on the SEC website (EDGAR is the SEC data base containing all company filings with the SEC since 1995).  Find the registration statement (on Form S-1/A) filed by Netflix on May 20, 2002 and the final prospectus (on Form 424B4) filed by Netflix on May 23, 2002.  (Click here if you have difficulties finding the registration statement or the prospectus.) 

Please read and be prepared to discuss one of the following sections of the prospectus:  the Prospectus Summary, the Risk Factors, or Management's Discussion and Analysis of Financial Condition and Results of Operations. 
Consider the following questions (and skim the article that follows): 

What did Netflix file? 

  What form did Netflix use in filing its registration statement? 

  Where did Netflix file its registration statement?  How was the filing fee computed?  

  What is the reason for the filing?  Will investors ask the SEC for copies? 

  When did Netflix first file its registration statement?  Under 1933 Act § 8, when in the normal course would the registration statement become effective? When did the registration statement become effective?  

  What does the SEC require be in Form S-1? How do those preparing a registration statement know what information to include?  See instructions for Form S-1, browse Regulation S-K. 

  Who signed the registration statement?  Which directors signed?  Why?  See 1933 Act § 6. 

  What part of the registration statement goes to investors?  How will information on the offering be disseminated in the securities markets?  See 1933 Act § 5(b)(1), Rule 430, SEC Release 4968.

Why did Netflix go public? 

  Why did Netflix decide to go public? Where is this disclosed?  How much did it cost?  

  Who were the underwriters?  What kind of distribution is this?  Who were the members of the underwriting syndicate?  Is the agreement among underwriters filed?  

  What were the terms of the offering?  What was the anticipated price in the initial filing?  What was it in the final offering?  

  How did Netflix and the underwriters set the selling price?  Is this sufficient disclosure?  

  What was the cut for participants in the distribution? What price concession did the underwriters take? 

What information did Netflix provide potential investors? 

  If you were thinking of investing in Netflix, what information would be relevant to you?  Where is this information in the prospectus?  Can you find it?  

  Is the prospectus clear and understandable? See A Plain English Handbook - How to Create Clear SEC Disclosure Documents. Who was the prospectus written for?  What is its purpose? 

  What are the company's main risk factors?  Are they well-disclosed? Why is the discussion so pessimistic?  

  Where is the basic discussion of the company's business and financial prospects?  Is management's discussion and analysis of financial condition and results of operations useful?  What kind of competition does Netlfix face?  

  Is there any indication of future earnings and projections?  Are current financials adequately disclosed? 

  Does the prospectus describe management's experience and abilities to your satisfaction?  What is disclosed?  

  What trading market will your Company's securities trade? 

What was the SEC role? 

  What information is provided on the prospectus's cover page, inside front page and outside back cover pages?  See instructions for Form S-1, items 501 and 502 of Reg S-K.  

  Is this the first offering of Netflix’s securities? Has the company sold unregistered securities in the past?  What significance is there that Netflix has issued stock pursuant to a stock option plan and to employees pursuant to stock purchase agreements? What are "restricted securities"? 

  Does Netflix indemnify its directors and officers against any personal liability for misstatements in the registration statement?  Doesn't this encourage the directors and officers to be lax?   Is this indemnification subject to any conditions?  What are they?  See Item 17 (Part II), Form S-1; Item 512(i), Regulation S-K. 

  Compare the initial filing and the final filing.  Are you satisfied the SEC did a good job of reviewing the registration statement? How does SEC staff compel registrants to respond to its comments? 

  Should there be reform of the SEC disclosure requirements? Isn't the "prospectus" really a "retrospectus"?  Should the prospectus give more future-looking information?  

  Would it be better if the SEC just got out of the picture -- wouldn't a liability scheme be enough?
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INTRODUCTION 

 The staff of the Division of Corporation Finance (Division) at the Securities and Exchange Commission (Commission) knows public offerings. More than 8800 registration statements were filed with the Commission during fiscal year 1995 under the Securities Act of 1933 (Securities Act), registering more than $ 823 billion of securities. Of these 8800 registration statements, 1520 statements were selected for full review by the staff, including all of the 1000 initial public offerings that were filed. This was in addition to the staff's examination of other securities filings. n2 

n2 The beakdown of registration statements assigned a "full review" for fiscal years 1993 through 1995, and dollar amounts registered, is as follows:
	- 
	Total
	Billion $
	Full Review
	Billion $
	IPOs
	Billion $

	1995
	8832
	$ 823
	1520
	$ 265
	1000 
	$ 123

	1994
	8651
	$ 815
	1730 
	$ 226
	1382
	$ 117

	1993
	7815
	$ 868 
	1670
	$ 261
	989
	$ 113


   In 1995, the staff review of 1520 registration statements was in addition to the full review of 455 merger and other proxies with full financial statements, the full review of 3080 Form 10-Ks, and the legal review of 840 confidential treatment requests. In 1994, the staff review of 1730 registration statements was in addition to the full review of 343 merger and other proxies, the full review of 2473 Form 10-Ks, and 751confidential treatment requests. In 1993, the staff review of 1670 registration statements was in addition to the full review of 300 merger and other proxies, the full review of 2703 Form 10-Ks, and 661 confidential treatment requests. See U.S. SEC. & EXCH. COMM'N, REPORT OF THE SEC ADVISORY COMMITTEE ON THE CAPITAL FORMATION AND REGULATORY PROCESS, app. A, tbl. 1, at 5 (SEC File No. 265-20) (July 24, 1996) (available on the Internet at <http://www.sec.gov/ news/studies/capform/appatbls.txt> and on file with The Business Lawyer,   University of Maryland School of Law) [hereinafter WALLMAN REPORT]. In 1996, almost 12,000 registration statements were filed, of which approximately 2000 were fully reviewed by the staff, including 1298 initial public offerings. The Division staff is not large, consisting of approximately 319 persons, including roughly 75 staff attorneys, 14 financial analysts, and 80 staff accountants at the examination level.
 The time that an issuer spends "in registration" varies. N3 Over the past few years, a first-time issuer could expect to spend seventy days in registration, on average, with some first-time issuers spending as little as forty-five days, or as many as ninety days or more, in registration. n4 At the upper end of this range, the time spent in registration must seem interminable, prompting issuers to wonder what could be done to speed the process along. Even at the lower end of the range, it is always desirable for the registration process to run more smoothly. 

 n3 "In registration" means the total number of days between the date that a registration statement is first filed with the Commission and the date it is declared effective 

n4 Of the 70 days referred to in the text, 37 days are attributed to the staff; that is, 30 days for the initial review of the registration statement and seven days for amendments. The remaining 33 days are attributed to the time taken by the issuer to respond to staff comments. In comparison, the total elapsed time in registration for repeat issuers is about 77 days, with the additional seven days attributed to the issuer. Registration statements not resolved within this time frame are generally those with significant problems or are complex filings that simply require more response time.
 The comment process is predictable, which should work to an issuer's advantage. Most disclosure and other problems are recurring and can be avoided, resulting in a shorter and smoother registration process for any issuer. The primary constant in the review process is the time allotted for the staff to review filings and provide comments, which runs about thirty days from the date a registration statement is filed initially with the Commission to the date of the first round of comments, and five calendar days for each amendment. There are fewer variables in the review process than issuers may imagine. 
 The purposes of this Article are: 

(i) to illustrate that the length of time an issuer spends in registration depends on factors largely within an issuer's control, 
(ii) to describe the most common pitfalls to be avoided, and 
(iii) to explain what can be done by issuers to speed along the registration process. Registration statements that are declared effective within the more expeditious time range are drafted by counsel who understand the staff's role in the registration process, avoid likely comments, and work with the staff to resolve problems quickly.


 THE DIVISION OF CORPORATION FINANCE 

 GENERAL 

 The Division is staffed with lawyers, financial analysts, and accountants who provide a broad range of services in connection with the examination of public offerings filed under the Securities Act, proxy solicitations and reports filed under the Securities Exchange Act of 1934 (Exchange Act), and filings made under the Trust Indenture Act of 1939. Most Division lawyers have two or three years of previous law firm experience, and many also hold an M.B.A. or LL.M. degree. All Division financial analysts hold M.B.A. degrees. All Division accountants are certified public accountants, each person having a minimum of three years of prior public accounting experience, usually with a "Big Six" accounting firm or the equivalent. 

 The Division is not comparable to a private law or accounting firm. In executing the Division's responsibilities to ensure full and fair disclosure to all investors, the staff focuses more on the broader interests to be served by the federal securities laws and less on the interests of any one issuer. In addition, simply having legal, accounting, and financial analysis disciplines under one roof and integrating them into a single-filing examination process results in a method of operation that is entirely different from that of a typical private law or accounting firm. Each discipline also is fairly independent of the others. It is helpful, however, to understand the Division's basic "chain of command." With this knowledge, issuers can better gauge where a registration statement is at any given moment in the review process, who is looking at the registration statement and for what purpose, and what must occur before the staff can communicate with the issuer. 

 CHAIN OF COMMAND 

 There are nine Division offices that examine registration statements and other filings, including one office devoted to small business issuers. n9 Each of the nine examining offices is responsible for approximately 1550 active reporting companies (a total of approximately 14,000 Division-wide). Issuers are assigned to a particular examining office on the basis of the standard industrial code (SIC) activity which generates the most significant portion of the issuer's revenues.
 Each of the nine examining offices is administered by an Assistant Director, who directs a legal and accounting staff of twenty-five to thirty persons engaged in work pertaining to the Securities Act and other filings that require an Assistant Director's signature on a Commission order. Assistant Directors are involved more closely with public offerings and enforcement referrals than with other filings. Each Assistant Director is responsible for implementing the policies and practices of the Division at the examining staff level and developing his or her own policies and practices when the Division has taken no formal position, both of which are important mechanisms for achieving consistency in the review of filings. 

 Excepting instances when persons at the Associate Director level or higher become involved in the review of a registration statement, the Assistant Director generally provides the highest level of review and approval necessary for a registration statement to be declared effective. By necessity, some of the Assistant Director's review responsibilities in connection with Securities Act filings are delegated to senior staff members. In the early stages of staff review, the Assistant Director is likely to work more closely with the staff attorney or financial analyst on nonaccounting aspects of the registration statement. The Assistant Director, however, is involved actively with all aspects of the offering after the legal and accounting staff have completed their review and have no further comments. The registration statement is placed on the Assistant Director's calendar for final review within approximately forty-eight hours of the scheduled effective date. 

 Working under each Assistant Director is a Special Counsel who supervises staff attorneys in connection with discrete legal issues, such as registration and integration problems, and other matters, such as confidential treatment requests and enforcement referrals. In addition, each Assistant Director also supervises three Assistant Chief Accountants who are responsible directly for reviewing the accounting staff's primary examination of filings. 

 At the bottom of the chain of command is the remainder of the staff, which consists of approximately fifteen accountants, ten staff attorneys, two financial analysts, and the clerical staff. Decisions concerning the registration statement, comments, and timing of the staff's schedule begin with an individual examiner or accountant, but final disposition on most matters requires some degree of consultation with supervisory staff. 

 FILING DOCUMENTS ON EDGAR 

 Registration statements are filed on the Commission's Electronic Data Gathering, Analysis, and Retrieval (EDGAR) system, the computer system for the receipt, acceptance, review, and dissemination of documents filed in electronic format. Documents that are filed on EDGAR are available to the staff immediately upon acceptance. Registration statements are routed electronically to the appropriate examining office, screened, and distributed to the examination team. Registration statements and amendments also are available immediately to the public via computer terminals in the Commission's Public Reference Room. The statements and amendments become available for inspection and copying twenty-four hours after filing through private document services for a fee. As a result of the efforts of Chairman Arthur Levitt, registration statements and other filings are available to the public without additional charge on the Internet through the Commission's World Wide Web site. 
 TEAM APPROACH 

 Registration statements are examined by a team consisting of a staff attorney or financial analyst (commonly called "examiners") and a staff accountant. The examination team changes from registration statement to registration statement. The examiner's work is reviewed by the Assistant Director or a senior staff member, usually a lawyer. The accountant's work is reviewed by an Assistant Chief Accountant. 

 After receiving the registration statement, the examiner will make any necessary referrals, including referrals to support offices or other divisions within the Commission, state regulators, or other federal agencies. Such referrals may lead to further or more accurate disclosure. Except for international offerings, initial public offerings usually do not require support offices of the Division to become involved in the review of a registration statement. 

 The staff examines the registration statement carefully. Examiners first review the registration statement for major structural defects, sometimes called "show stoppers," which would prevent the transaction from going forward until resolved. Examiners then scrutinize the prospectus and Part II information, including exhibits, for compliance with other applicable federal securities laws, such as Regulation S-K, Regulation S-B, or Regulation C. Examiners also review information for compliance with applicable form and rule requirements, as well as for the adequacy, accuracy, and consistency of disclosure. Guidance is provided by Securities Act Releases and other similar authorities. The accounting staff performs a similar examination for compliance with Regulation S-X, and the interpretative guidance provided in Financial Reporting Releases, Staff Accounting Bulletins, and by the Emerging Issues Task Force. The staff also does necessary financial analysis. Both the accounting and nonaccounting staff review the registration statement and exhibits for consistency with the Division's legal and accounting policies and procedures. 
 The preliminary results of the staff review of an initial filing and amendments are described in written internal memoranda, or "examination reports." The examination reports are the Commission's nonpublic written records of the analyses, thoughts, and impressions of the respective members of the examination team, whether or not expressed in the comment letter to the issuer that follows. Pursuant to 17 C.F.R. section 200.80(b)(4), under the rules of the Freedom of Information Act (FOIA), staff examination reports are not required to be produced in response to a FOIA request by an outside party.
 The accounting and nonaccounting portion of the examination and review of registration statements proceed separately. The accounting portion of the staff review passes from the staff accountant to an Assistant Chief Accountant. The nonaccounting portion of the staff review passes from the examiner to a senior staff member. Throughout the examination process, however, the examiners and accountants exchange ideas and work together to develop comments. This is particularly true of accounting or financial issues that need to be drawn out in the text of the prospectus. Both portions of the staff review come together in the hands of the examiner shortly before comments are communicated to the issuer. Comments will not be communicated to an issuer until both portions have been reviewed by supervisory staff. Sending accounting and nonaccounting comments out to issuers as they become available invariably causes more problems and delays than are avoided. 

 The examiner is the "point person" responsible for monitoring the involvement of other examining offices and divisions, the status of the accounting staff review, coordinating and compiling the comment letter, and communicating staff views to the issuer. The legal and accounting staff remain autonomous in most matters because neither group has authority to direct the activities or pace of the other. 

 THE SELECTIVE REVIEW PROCESS 

 Rule 202.3 of the Commission's Rules of Practice and Investigation provides that registration statements, proxy statements, periodic reports, trust indenture filings, and similar documents filed with the Commission are routed to the Division. The Division initially passes upon the adequacy of disclosure and recommends initial action to be taken. The Division does not have the resources necessary to examine all registration statements and other documents filed with the Commission each year. As a result, the selective review process was implemented in 1980. 

 Registration statements are "screened" in the appropriate examining office, according to predetermined criteria, to select which of four levels of review is appropriate: (i) deferred review, (ii) monitor, (iii) no review, or (iv) full review. While the Division's detailed screening procedures are nonpublic, as most practitioners probably are aware from personal experience, the selective review process is financially oriented and very practical. Registration statements filed by first-time issuers will be assigned a full and thorough review. Subsequently, issuers are selected for review on an "as needed" basis. In the selective review system, it is important nothing be left to chance so that no filing that should be reviewed "slips by" unnoticed. Consequently, it is to an issuer's advantage to communicate with the staff regarding any prefiling, filing, or disclosure issues, or other questions an issuer may have. 

 Filings that are deficient materially or incomplete when filed may receive a deferred review. Common examples of materially deficient filings are registration statements filed with financial statements that will go stale before the end of the thirty-day review period or registration statements filed with incomplete financial or other information. Materially deficient filings are summarily rejected from the review process by the staff issuance of a "bed-bug letter" outlining the material deficiencies which prevent further review. Bed-bugged filings will not proceed any further in the review process and the thirty-day review period will not begin again until an amendment is filed that does not contain comparable deficiencies. The staff usually is unwilling to expedite the thirty-day review period when an amendment correcting the deficiencies is filed, for to do so would delay unfairly more conscientious filers. For the same reason, the staff will not consider reviewing portions of the registration statement that are not deficient while the deficient portions are being corrected. The issuer may lose the number of days between the date the deficient filing was made and the date upon which the issuer was notified that the filing was bedbugged. 

 Repeat issuers often receive a "no review" when there is little or no practical purpose served by subjecting an issuer, or the staff, to another full review. The most common example of no reviews are offerings filed by issuers who very recently had another registration statement fully reviewed, are current and timely in their reporting obligations under the Exchange Act, have not had financial difficulties, and do not raise any enforcement issues. There are no published criteria describing the type of financial difficulties that will trigger review, but, "like pornography, a lawyer should know what financial difficulties are when he or she sees them." 
 There also are less rigorous types of reviews. Specific aspects of a registration statement may be targeted by the staff for review or monitoring. An issuer that may otherwise qualify for a "no review" may be monitored for aspects of the offering that are of special interest to the staff or that are different from the last fully reviewed registration statement filed. Issues that commonly result in monitoring include outstanding comments on Exchange Act reports, unusual securities or plans of distribution, and enforcement interest in the issuer. Similarly, reports filed under the Exchange Act may be selected for "financial statement only" review by the accounting staff, which targets the issuer's financial statements and the Management's Discussion and Analysis (MD&A) section of the report. Often, the purpose of monitoring a filing is to examine only one or two issues of interest to the staff and to ensure that those issues are in compliance with the federal securities laws. Where an offering is monitored, as opposed to being reviewed fully, comments tend to be fewer and more focused, and available in less than thirty days. Depending on the issues, it may be possible for the staff to review proposed changes in draft form rather than by amendment. 

* * * 

 PRELIMINARY ISSUES 

 Disclosure of possible violations of the federal securities laws should be considered. Interest by the Division of Enforcement may range from preliminary informal inquiries and private orders of investigations to public enforcement actions when a likelihood of wrongdoing is believed to exist. In some instances, disclosure may not be required. For example, disclosure of interest by the Division of Enforcement that has not evolved to the proceedings stage is required only when disclosure would be material under the standard set out in Basic Inc. v. Levinson; that is, where "there [is] a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the 'total mix' of information made available." Because of due process concerns and possible unwarranted adverse effects, however, a person is not required to accuse himself of uncharged criminal conduct. In light of the preliminary and nonpublic nature of the inquiries and investigations, the staff may not request disclosure of known informal inquiries or private orders of investigation. The issuer, however, must determine if disclosure is required for some other reason. 

 In other instances, disclosure of possible violations of the law is required. For example, disclosure of material legal proceedings or proceedings known to be contemplated by governmental authorities is required by Item 103 of Regulation S-K. Disclosure of actions brought by the Division of Enforcement usually is made by an issuer in the Risk Factor section. Disclosure of certain types of adjudicated wrongdoing by an executive officer or director also may be required under Item 401(f) of Regulation S-K. The disclosure should include a complete and reasonably detailed description of the nature of the possible violations and the current status of affairs. 

* * * 

  An issuer must make certain that any outstanding comments on the issuer's Exchange Act reports (Form 10-Ks, 10-Qs, and 8-Ks) are resolved. Unresolved comments alone may trigger staff review. Resolution of outstanding comments sometimes can be accomplished by making a telephone call to the examiner or accountant whose name appears on the comment letter and working out a suitable resolution before filing the registration statement. 

 An issuer should conduct as much industry research as possible. Many staff comments, particularly those made with respect to the Business and MD&A sections, will be drawn from recent newspapers, magazines, trade publications, electronic data bases, and industry, market, or investment reports. These sources provide valuable insight into sales, trends, competition, and other facets of the issuer's business. The staff catches most "gun jumping" issues as a result of research through comprehensive news and industry data bases. 
 "MODEL" PROSPECTUSES 

 The best advice to an issuer is to shop carefully. One of the problems with selecting a model is that only approximately fifteen to twenty percent of all registration statements filed with the Commission are reviewed fully in the selective review process. Consequently, many of the remaining registration statements not reviewed fully contain errors, making them poor models. There also are subjective elements in the review process to consider. A good model will reflect the types of comments likely to be raised in connection with the issuer's registration statement. At a minimum, registration statements used as models should be those that were given a full review by the staff, have the same SIC as the issuer, and were reviewed in the same Assistant Director group that will review the issuer's registration statement. If necessary, select a second model covering the accounting presentation. Select models that are straightforward, balanced, and fairly representative of good disclosure practices throughout the issuer's industry. 
 An issuer should not reinvent the wheel with every registration statement. Because the initial goal is to file a document that avoids as many staff comments as possible, the issuer should use final prospectuses filed under Rule 424(b) as models. Final prospectuses will reflect all prior staff comments, unlike preliminary prospectuses filed under Rule 424(a), which do not reflect staff comments. Information regarding the level of review assigned to a potential model and the examining office that reviewed the registration statement is available publicly through the Commission's Public Reference Room or private document services. 

 PRESENTATION OF THE REGISTRATION STATEMENT 

 Present the disclosure in a clear, concise, and understandable fashion as required by Rule 421. n52 Write short, simple sentences in plain English. Grammar and writing software are available to aid in this task. Gratuitous or repetitive information should be deleted because it obscures material information and makes the prospectus more difficult to read. Superior registration statements contain almost no repetition. 

 n52 Id. § 230.421. Rule 421 has become an important tool to obtain disclosure that is understandable to the average investor. Rule 421 reads: 

 (a) The information required in a prospectus need not follow the order of the items or other requirements in the form. Such information shall not, however, be set forth in such a fashion as to obscure any of the required information or any information necessary to keep the required information from being incomplete or misleading. Where an item requires information to be given in a prospectus in tabular form it shall be given in substantially the tabular form specified in the item. (b) The information set forth in a prospectus should be presented in a clear, concise and understandable fashion. All information contained in a prospectus shall be set forth under appropriate captions or headings reasonably indicative of the principal subject matter set forth thereunder. Except as to financial statements and other tabular data, all information set forth in a prospectus shall be divided into reasonably short paragraphs or sections. (c) All information required to be included in a prospectus shall be clearly understandable without the necessity of referring to the particular form or to the general rules and regulations. Except as to financial statements and information required in a tabular form, the information set forth in a prospectus may be expressed in condensed or summarized form. In lieu of repeating information in the form of notes to financial statements, references may be made to other parts of the prospectus where such information is set forth.
 The prospectus should be informative. Try to anticipate the types of questions a reader might raise concerning how the issuer makes money, the market for the issuer's products, marketing and distribution, and which products and product lines generate material revenues. Questions not answered easily within the four corners of the prospectus by a casual reading probably will result in comments. 

 Avoid ill-considered omissions of information from the registration statement's initial filing. There exists a misconception among many law firms, even some with large securities practices, that well-represented issuers provide only the bare minimum of disclosure. This simply is not the case. Although not without exception, national law firms and experienced lawyers in some smaller and regional law firms tend to file the most complete registration statements and, consequently, draw fewer comments, thus enjoying a minimal amount of time in registration. Avoid bush-league tactics, such as not filing material business contracts unless requested by the staff. Heavy comments also may result from dodging obvious or expected disclosures, particularly disclosures called for by Regulation S-K or Regulation S-X, and material disclosures, such as those commonly found in other prospectuses. The most effective draftsmen are familiar with disclosures the staff can and cannot accept and, as a result, spend very little time testing the waters. 

 For clarity, use visual aids such as tables, charts, and a glossary of defined terms. The only restriction of graphic or pictorial presentations is that the presentations cannot be misleading in any material respect, although the staff occasionally requests pictures to be kept in the realm of good taste. N55
 n55 With respect to the Division's position regarding the presentation of pictures and graphics, see Amendment of Registration Guide No. 8, Securities Act Release No. 5171, [1970-1971 Transfer Binder] Fed. Sec. L. Rep. (CCH) P 78,155, at 80,496 (July 20, 1971). Established corporate symbols or trademarks may be used if they do not create a misleading impression, such as unauthorized endorsement of the issuer or its products. Examples of problems that may arise in connection with graphics include the inability of the issuer to support the reasonableness of a claim accompanying the graphic, failure to include appropriate definitions or limitations to make the graphic not misleading, portrayal of only selected products that convey a wrong impression of the issuer's entire line of products, or depiction of prototypes not ready for market. For an example of a situation where good taste was at issue, see Rick's Cabaret Int'l, Inc. (SEC File No. 33-88372) (initially filed Jan. 11, 1995, as amended Aug. 24, 1995) (depicting three provocative female entertainers on the inside back cover page) (on file with The Business Lawyer, University of Maryland School of Law). Compare the previous filing with a red-herring prospectus, Rick's Cabaret Int'l, Inc. (SEC File No. 33-88372) (filed pursuant to Rule 424(a) on Sept. 7, 1995) (replacing previous picture with that of a steak dinner) (on file with The Business Lawyer, University of Maryland School of Law).

 PREFILING AND OTHER CONFERENCES 

 The Commission has an established policy of making its staff available to issuers in advance of filing a registration statement, a service that is probably under-utilized. Face-to-face meetings are rare because of the time involved. Although meetings usually are unnecessary, the staff will take the time to meet with anyone who requests a meeting. Informal conference calls are much more common and can be arranged with the staff reviewing the registration statement. A conference call can be used to discuss unusual problems that the issuer must overcome to accomplish registration or simply to discuss a novel or unique accounting or legal issue likely to become the subject of comment. In addition, because the staff reviews so many registration statements, issues unfamiliar in counsel's experience may be fairly common to the staff. The staff enjoys participating in conference calls with other professionals, particularly when it believes that its time has been well-spent. 

 In preparing for conference calls, it is helpful to study the treatment of the same or similar issues in other offerings, particularly accounting issues, which tend to be more concrete than others. While not required, the issuer should address any concerns to be covered in the conference call in an advance letter to the staff. The letter should outline the facts and issues to be discussed, the treatment of the issues in similar filings, and the issuer's rationale and proposed solutions. It is helpful to memorialize the results of the meeting in a letter back to the staff after the conference call. 

 CONFIDENTIAL TREATMENT REQUESTS UNDER RULE 406 
 A confidential treatment request filed with the Office of the Secretary of the Commission under Rule 406 in connection with a registration statement invariably creates a risk of delay. Confidential treatment requests are routed promptly from the Office of the Secretary of the Commission to the appropriate examining office, through the Special Counsel, and into the examiner's hands. If possible, an issuer would like to receive comments on the registration statement and the confidential treatment request at the same time so the issuer can respond to both sets of comments in the first amendment. To the extent that the examiner's receipt of the confidential treatment request is delayed, it becomes less likely that comments on the confidential treatment request will be available to the issuer contemporaneous with comments on the registration statement. This risk can be minimized by taking the time to contact the Assistant Director or Special Counsel and providing a copy of the confidential treatment request directly to the examiner. 

 Confidential treatment requests filed under Rule 406 in connection with registration statements receive close attention. The registration statement disclosure relating to the confidential treatment request will be scrutinized carefully not only by the examiner and Special Counsel, but also by the Assistant Director, who must sign a separate order granting confidential treatment under Rule 406. To avoid the most common problems, the issuer should ensure that the confidential treatment request is drawn narrowly (key words, dollar amounts, quantities) and supported amply, as required by Rule 406. In particular, the nonconfidential portions of each exhibit must be disclosed fully and explained in the registration statement. This is done sometimes on a contract-by-contract basis for clarity. Material terms usually include the names of parties to the contract, term and termination provisions, and any material minimum or aggregate dollar amounts. Issuers also often overlook the fact that confidential treatment is not available for information that is financially or otherwise material. With planning and flexibility by the issuer and the staff, disclosure concerns often can be worked out informally by facsimile and followed up by formal filings. Confidential treatment requests submitted in connection with EDGAR filings should be made in paper format to minimize the risk that confidential information inadvertently may be filed electronically in the public domain.



THE STAFF'S ROLE IN THE REGISTRATION PROCESS 

 THE DISCLOSURE SYSTEM 

 In enacting the federal securities statutes, Congress created a disclosure system designed to protect investors and to assure the maintenance of fair and honest securities markets. Congress believed a disclosure law would provide the best protection for investors based upon the assumption that if an investor had available all material facts concerning an issuer and its securities, the investor would be in a better position to make an informed judgment whether to buy, sell, or hold an issuer's securities. In order to provide this information to investors, Congress determined that to distribute securities, an issuer should be required to file a registration statement with the Commission and deliver to investors a prospectus containing accurate and current information concerning the issuer and its securities. When choosing among investment opportunities, investors primarily are interested in an issuer's earnings potential. Recognizing this, the staff directs its comments and encourages issuers to provide full disclosure of those factors that have had a material effect upon historical earnings or may have a material effect upon future earnings. 
 To facilitate disclosure of material information, Regulation S-K, which evolved in part from the old self-contained forms and numerous Guides on the Preparation and Filing of Registration Statements and Reports (Guides), was developed to codify existing informal disclosure requirements. The Guides were developed as a broad-based effort to cover recurring disclosure issues and general types of information that may be material to an investor in evaluating the business and earnings of an issuer and an investment in an issuer's securities, and to prevent fraud. While the adoption of the integrated disclosure system rescinded whatever authority the Guides had, the Guides continue to be valuable for their historical perspective, generality, and accompanying rationale, all of which were lost in the drafting of the current rules. Regulation C evolved similarly, codifying the procedures applicable to the registration process. In adopting Regulation S-K, the Commission believed that compliance with the Securities Act and the Exchange Act would be aided by the development of a uniform disclosure regulation. 
 ROLE OF THE STAFF IN EXAMINING FILINGS 

 The Commission does not have the authority to approve or disapprove offerings for lack of merit. The only standard that must be met in the registration of securities is adequate and accurate disclosure of the material facts concerning the issuer's business, finances, securities, proposed offering, and risks. The staff's goal in its review of registration statements is to obtain, to the extent feasible, full and fair disclosure of these matters. Before the staff, through delegated authority, accelerates the effective date of a registration statement pursuant to section 8(a) of the Securities Act, it must give due regard to the adequacy of the information available about the issuer for the protection of investors. Although the burden of making full disclosure of all material facts rests solely upon the issuer and cannot be shifted to the staff, the staff nevertheless has the responsibility to satisfy itself through the comment process that the disclosure in the prospectus is as complete as is feasible under the circumstances. The changing nature of the economy means that the staff must be able to address areas of significant concern -- the flexibility of the review process is intended to achieve this objective. When the staff is unable to achieve this goal, the federal securities laws provide another layer of protection by prohibiting false and misleading statements under penalty of fine, imprisonment, or both. One illustration of the flexibility of the review process is in considering the misconception that the staff cannot raise comments about a registration statement if the staff did not raise the same comments the last time the issuer or a similar issuer was in registration. This is contrary to the objective of staff review, which is to obtain as complete a disclosure as is feasible in light of present considerations and concerns. Comments appropriate last year may not be appropriate this year because of changing economic conditions. Comments no one considered raising last year may be more critical this year for the same reason. In addition, a registration statement may have received cursory review in the past so that detailed questions, or no questions at all, were raised or, as sometimes happens, there may have been inadvertence by the staff. 
 Another more common misconception is that if information is not called for specifically by an item of the regulations, it need not be provided to the staff or included in the registration statement. Again, this is contrary to the basic purpose of the disclosure system, which is to provide full and fair disclosure of all material information. Regulations cannot capture exhaustively the exact information necessary to understand a particular issuer's business or evaluate revenues or the certainty of an income stream, nor were the regulations intended to do so. For this reason, Rule 408 under the Securities Act and Rule 12b-20 under the Exchange Act require such other material information as may be necessary to make required statements not misleading, in light of the circumstances in which they are made. 
 THE STAFF'S COMMENT LETTER 

 Much of the exchange between staff and issuers previously occurred informally over the telephone and without documentation. Now these exchanges more appropriately take place through detailed written correspondence intended to document the comment process. Rule 202.3 of the Commission's Rules of Practice and Investigation establishes the basis for the review process and, indirectly, the basis for the current comment process. For example, if the registration statement appears to afford inadequate disclosure through omission of material information or noncompliance with generally accepted accounting principles, the usual practice is to bring the deficiencies to the attention of the issuer through a letter. Reasonable opportunity is provided to the issuer to discuss the matter and make corrections or resubmit the filing as needed. Issuers who cannot or choose not to correct the deficiencies may withdraw their registration statements, provided "withdrawal [would be] consistent with the public interest." When "the filing affords adequate disclosure . . . [Rule 202.3 contemplates that] acceleration of the effectiveness will normally be granted." Comment letters become part of the Commission's nonpublic files while an issuer is in registration, but later are made available through a FOIA request. 
 Today's comment letter is more extensive than the original "deficiency letter" sent out by the staff in the early days of the registration process to stave off stop order proceedings. Though sent out over the signature of an Assistant Director or senior staff member, a comment letter is a collection of questions and perceived deficiencies raised by staff attorneys, accountants, and analysts. These individuals possess differing levels of experience, are located in different examining offices or divisions, and are positioned at various levels of staff or management. 

 The comment letter fulfills two purposes. It documents staff concerns regarding the adequacy and accuracy of the information contained in the registration statement and reflects the staff's consideration of different facets of the offering, such as legal compliance of underwriting arrangements and the plan of distribution. As a result of comments, the staff receives issuer revisions or, where there is disagreement, information supporting and documenting the issuer's belief that it has a reasonable basis for its actions. 

 Comment letters are surrounded by a unique internal protocol that results from the type of integrated examination registration statements receive. Because comment letters are an integrated effort among the legal, financial, and accounting disciplines, a cursory reading of a comment letter may indicate that four or more staff members contributed comments to the letter. Additional comments may be contributed by staff members in support offices or other divisions depending upon the issues involved in the offering. To avoid altering the substance of the various staff members' concerns, and to assure comments are given to issuers in a timely manner, comments provided to the examiner by these persons are included in the comment letter without any editorial changes. 

 In reviewing the registration statement to ensure the adequacy and accuracy of the disclosure, the staff issues two types of comments: (i) comments requesting supplemental information as provided in Rule 418; and (ii) comments requesting revision to the registration statement, including requests for clarification as provided in Rule 421. The disclosure in the registration statement is the responsibility of the issuer and the issuer's representatives. Over the years, the staff's shorthand instruction -- "advise or revise" -- has conveyed the notion that comments may be addressed either in the issuer's response letter or by revision to the registration statement, so long as the staff's underlying concern regarding the adequacy or accuracy of the proposed disclosure is resolved. 

 The bulk of comments in the comment letter likely come from the examiner and accountant, rather than the supervisory staff. Comments range from mundane reminders of various technical requirements of Regulation S-K and Regulation S-X to much broader inquiries regarding possible violations of Section 5 of the Securities Act, the technical requirements of the plan of distribution, the application of generally accepted accounting principles, or the completeness of disclosure. The staff's key objective is to ensure that complete and accurate disclosure is made available to potential investors as quickly as possible through an amendment. In some instances, the staff assumes the issuer has a reasonable basis for its disclosure, but requests this information to document the basis for the Commission's files. Some comments may appear more well-grounded than others, but the comment letter will not indicate from where or whom comments originated. Authors of comments retain the responsibility of reviewing responses and "signing off" on responses to their comments. Response letters may circulate throughout the Division during the review process. The issuer should consider being tactful. 

 The comment process is intended to be self-narrowing. Filings by first-time issuers entering into the disclosure system receive the greatest scrutiny, with the expectation that the disclosure obtained as the result of comments will carry over into the issuer's reports filed later under the Exchange Act. The staff endeavors to raise all of its concerns in the first round of comments, including less material concerns, in order to avoid raising new issues in later rounds. Issuers who believe that new issues are raised unfairly in later rounds may seek to have these comments waived by supervisory staff, and may be successful if the issues are not material. After the first round of comments, issues crystalize and the dialogue between the issuer and the staff narrows itself to fewer, more material issues. 
 Obtaining and analyzing supplemental information is a vital part of staff review. Requests for supplemental information may be necessary to explain apparent inconsistencies in the disclosure, unusual accounting maneuvers, or issues having significance to the financial statements. The staff seeks this information because it believes the information may be helpful to its analysis of the accounting principles and disclosure in the registration statement. Such information is essential in determining whether the registration statement contains adequate and accurate information to the extent feasible and what, if any, additional comments to write. It is therefore unacceptable for an issuer to withhold information from the staff on grounds that it is "immaterial" or "confidential." Because the staff asks for and receives additional information does not mean this information necessarily will appear in the registration statement, but it may if the information is material. Response letters and other information marked "CONFIDENTIAL TREATMENT REQUESTED UNDER RULE 83," will be placed into the Commission's nonpublic files and will not be made publicly available except when required by Rule 83 under FOIA. 
 Many staff comments requesting additional information are directed at evaluating the basis for statements made in the registration statement. Statements of fact must be supportable as facts, while statements of management's opinion or belief need only have a reasonable basis. Therefore, depending on how a particular statement is cast at the drafting stage in the registration statement, whether as fact or as the belief of management, more or less support may be necessary to substantiate the claim. While each statement must be supportable to the staff in a response letter, the basis for every statement is not required to be included in the text of the registration statement unless there is a reason, such as for clarity, to make other disclosures that are made in the registration statement not misleading, or to ensure that liability also attaches to the basis for a statement. The better registration statements avoid these comments altogether by including in the registration statement the factual basis for key claims made. 

 Because liability must be assumed clearly by the issuer for the substance of every statement made in the registration statement, statements attributed to third parties muddy the waters and complicate the review process. The issue arises typically in one of two ways. For example, the disclosure may read: "according to industry experts, the market for mouse pads is x and is expected to increase to y by year end." Conversely, the disclosure may more specifically read: "according to Credible Industry Survey, an independent market research firm, the market for mouse pads is x and is expected to increase to y by year end." A variation on the second example typically is located under a table or graph in the registration statement and simply reads: "Source: Credible Industry Survey." Where an authoritative source is referred to, but not named, in the registration statement as the source of information reprinted in the registration statement, as is the case with information that is attributed to "industry experts," it may not be acceptable for an issuer merely to provide support for the fact that the information actually was published by a source reasonably believed to be reliable. Instead, the staff may request that the source be named in the registration statement, that the information reprinted in the registration statement be attributed to the issuer as its own, or that the reprinted information be deleted. 
 Where an authoritative source is named in the registration statement as the source of information reprinted in the registration statement, the staff may request that a consent be filed pursuant to section 7 because the named source may be considered "any person whose profession gives authority to a statement made by him." Staff practice varies on this issue. To avoid comments, the better course is to attribute information included in the registration statement to the issuer, on the basis of the issuer's own belief, without reference to any outside source. 

 COMMON DISCLOSURE PITFALLS 

 Staff interpretative advice concerning the federal securities laws and the Commission's rules and regulations is made available publicly through interpretative releases, no-action letters, staff accounting bulletins, and in written telephone communications. Disclosure issues arising under Regulation S-K and Regulation S-X are addressed in comment letters, over the telephone to issuers, and may be addressed to the general public as well. Staff advice on these regulations is not collected further because of the highly fact-dependent nature of resolutions. The staff's goal in interpreting the regulations is to arrive at positions consistent with the purposes of the regulations, apply regulations uniformly to all issuers and, to the extent possible, avoid inconsistent results. Because most disclosure and other problems that result in comments are recurring, avoiding these pitfalls should result in fewer comments and a shorter and smoother registration process for any issuer. 
 FACING PAGE OF THE REGISTRATION STATEMENT 

 The facing page of the registration statement largely is for record keeping and routing purposes. Item 501(a) of Regulation S-K requires the facing page to state the approximate date of the proposed sale to the public and contain a delaying amendment legend as required by Rule 473(a). The staff usually does not comment on the facing page other than on the above mentioned information, or an occasional failure to designate an agent for service of process or failure to identify correctly the securities to be registered, both of which are required by the registration form, not the item. 

 COVER PAGE OF THE PROSPECTUS 

 Because the Cover Page and Summary are an investor's first, and possibly last, glimpse at the offering, the trend in recent years has been toward an abbreviated "at a glance" format of terms and the elimination of boilerplate language. This trend is likely to continue. Item 501(c) of Regulation S-K calls for a concise sketch of the terms of the offering, including title and amount of securities offered, price or price range, shares offered by selling security holders, and cross-reference to material risks. 
 A recent amendment to Item 501(c)(4) of Regulation S-K requires the specific page location of the Risk Factors section to be stated on the Cover Page of the prospectus. Issuers also frequently include the intended trading symbol of the security and identify the underwriters in a firm commitment offering. Current staff practice is to request disclosure of additional matters sufficiently material to call to the attention of investors on the Cover Page, such as the issuer's status as a development stage company and, in special cases, the likelihood that an active trading market will not develop. 

 The terms and features of common stock are understood widely and need not be explained on the Cover Page. Issuers should state on the Cover Page the material terms and features of units, warrants, or similar securities less well-understood, and a cross-reference to a full explanation in the Description of Securities section. 
 Registration statements that omit pricing information in reliance on Rule 430A must include the price range on the Cover Page or, when appropriate, the formula by which the price is to be determined. Issuers frequently fail to include this information, prompting the staff to request that the price range or formula be included. 

 SUMMARY INFORMATION 

 The length and complexity of prospectuses usually result in a Summary being provided under Item 503(a) of Regulation S-K. The most common problem in the Summary is the failure to provide the information in a concise, balanced manner that fairly summarizes the salient features of the offering and other information in the prospectus. Summary financial information, key financial ratios, total shares offered and outstanding, intended trading symbol and market information, amount of dilution, shares eligible for future sale, and similar abbreviated information are helpful to a reader. A "balanced presentation" contemplates that equal prominence will be given to both favorable information and unfavorable information. Where only favorable information is presented in the Summary, the staff may request the favorable information be balanced against less favorable information contained in other parts of the prospectus, such as disappointing operating results, the absence of material sales, or negative shareholder equity. Where there is more unfavorable information regarding an issuer than favorable information, however, a very brief summary limited to a short statement of the issuer's business and terms of the offering may suffice as a balanced presentation. 

 RISK FACTORS 

 Item 503(c) of Regulation S-K, captioned "Risk Factors," calls for a discussion of the principal factors that make the offering speculative or one of high risk. The placement and title of this section are important. Because of the importance of risk disclosure to investors and the lack of any requirement that risk factors be summarized in the Summary, the item specifically requires that this section shall immediately follow the Summary. If no Summary is included, the Risk Factors section should immediately follow the Cover Page. This section is to be captioned "Risk Factors," not "Certain Considerations," "Certain Factors," "Investment Consideration," or similar titles. To ensure material risks are not obscured, all material risks should be set out in full in the Risk Factor section of the prospectus and not incorporated by reference from other filings or portions of the document. The latter point is particularly true in the case of initial public offerings, but is becoming increasingly important in all offerings. 
 The regulations do not require specifically that risk factors be prioritized, but the disclosure of the risks should be stated fairly and not obscured. Where important risks are buried in the back of the Risk Factor section, or the disclosures are too lengthy or cumbersome for the average investor to appreciate, the issuer may draw comments requesting that one or more risk factors be moved to a more prominent position and be made clear, concise, and understandable. Immaterial risks should not be included. 

 Common risks covered in this section include: (i) absence of operating history or profitable operations in recent periods; (ii) financial condition of the issuer (including leverage); (iii) business, product, life-cycle, and competitive risks; (iv) adverse sales trends; (v) dependence on material suppliers and customers; and (vi) concentration of credit risk. Special risk-factor disclosure is also required for low priced stocks quoted on the National Association of Securities Dealers' Automated Quotation (NASDAQ) system. This disclosure often is requested by the staff when the possible loss of NASDAQ system quotation in the future may have a material adverse effect. 

 Affiliated transactions in the Risk Factors section, Certain Transactions sections, and Notes to the Financial Statements section, where disclosure of affiliated transactions is sometimes buried, are scrutinized closely by the staff. Not only is it important that the terms of these transactions, which are often unduly favorable, be adequately disclosed in an appropriate place, but also that there be disclosure as to whether and to what extent affiliated transactions will continue after the offering, as well as any procedures in place to safeguard against conflicts of interest and the potential effects of control by insiders after the offering. 

 USE OF PROCEEDS 

 An issuer may disclose that it will receive proceeds only where there is reasonable assurance the issuer will sell securities. Only in a firm commitment underwriting is there any assurance that an issuer will sell all of the registered securities. Therefore, it would not be misleading in a firm commitment underwriting for the prospectus disclosure to assume all securities will be sold and reflect the issuer's receipt and application of the proceeds in the financial statements and pro forma financial presentations, including capitalization table. For this reason, Item 504 of Regulation S-K only requires an issuer "state the principal purposes for which the net proceeds to the registrant from the securities to be offered are intended to be used and the approximate amount intended to be used for each such purpose." Where an issuer has no current specific plans for the proceeds, Item 504 permits an issuer to state simply that it has no plans for the proceeds and discuss the principal reasons for the offering. 
 The amount of proceeds, if any, that may be received in a best efforts, self-underwritten, or minimum-maximum offering are less certain. Consequently, the disclosure permitted by the regulations is more restrictive. In these offerings, where less than all of the securities may be sold, an issuer is permitted only to state the order of priority for the intended uses of proceeds (without using dollar amounts) and discuss the issuer's plans if substantially less than the maximum proceeds are obtained. 
 Dollar amounts are helpful to investors, however, who would probably like to see how the issuer will use their proceeds. Of necessity, issuers may therefore provide additional limited dollar amounts based upon clearly stated assumptions, provided the presentation will not mislead or confuse investors. For example, an issuer in a best efforts minimum-maximum offering may assume it will receive the minimum dollar amount necessary to break escrow. In a best efforts all-or-none offering, an issuer may assume it will receive the maximum dollar amount offered. In both instances, investors' funds will be returned promptly if threshold levels of proceeds are not achieved. Issuers in a minimum-maximum offering may portray the priority and intended uses of proceeds based upon each of the minimum dollar amounts and the maximum dollar amounts that may be received. In best efforts and self-underwritten offerings, where there may be no assurance of reaching a minimum amount, an issuer may portray the priority and intended uses of proceeds on the basis of assumptions presented in tabular form. For example, the issuer may assume scenarios based on 25%, 50%, 75%, and 100% of the offered securities being sold. What is important in these examples is that investors will not likely be misled by the presentation. The use of a capitalization table in these types of offerings is similarly restricted. 

 Disclosure that an issuer "may seek to acquire other businesses," without further detail, raises several issues. Where proceeds may or will be used to finance acquisitions of other businesses, the instructions to Item 504 may require the issuer to disclose the nature of the business and status of negotiations. If the acquisition is "probable," further detail may be required by Item 504, in addition to financial statements of the potential target and disclosure of the material effects of the acquisition in the MD&A section. It is therefore necessary to pinpoint the status of the issuer's intention to pursue acquisitions. To ensure all of these disclosures are provided when called for by the facts, the staff practice is to request that the issuer state whether the issuer has any current plans, intentions, arrangements, agreements, or understandings concerning specific acquisitions. This is a standard comment. 

 When the issuer intends to apply a portion of the proceeds to the repayment of indebtedness, including credit facilities, issuers erroneously neglect to state the interest rate and maturity date of the debt to be repaid. In addition, the issuer should disclose any intention to reincur indebtedness in the near future. The staff is likely to comment on both areas. 

 DIVIDEND POLICY 

 Item 201(c) of Regulation S-K requires a discussion of the issuer's dividend policy. Payment of dividends frequently is restricted by statutes, credit agreements, and instruments defining the rights of security holders, such as certificates of determination and trust indentures. Because the impact of these restrictions may not be obvious, Item 201(c) requires that disclosure of the issuer's dividend policy meet two requirements. First, the disclosure should state whether there are restrictions, including, where appropriate, restrictions on the issuer's subsidiaries to transfer funds to the issuer in the form of dividends, loans, or advances which are believed likely to limit the issuer's ability to pay dividends. Second, if there are such restrictions, the material restrictions should be described briefly and quantified in the Dividend Policy section or by cross-reference to a complete discussion in the MD&A section. A full discussion often is not found in either the Dividend Policy or the MD&A section. It is important to provide clear disclosure of these restrictions and their effect, particularly where the restrictions are an integral part either of the issuer's business, as is the case with insurance companies, or the securities being offered, as is the case with debt securities. 

 SELECTED FINANCIAL DATA 

 Item 301 of Regulation S-K requires disclosure of selected financial data. The purpose of the selected financial data is to supply a convenient and readable format for financial information, highlighting significant trends in the issuer's financial condition and results of operations. In footnotes to the table, issuers should describe briefly or provide a cross-reference to a discussion of factors, such as accounting changes, acquisitions, dispositions, or unusual or infrequent transactions. 
 MANAGEMENT'S DISCUSSION AND ANALYSIS 

 The MD&A section is intended to give investors an opportunity to look at the issuer through the eyes of management by providing both short-and long-term analyses of the business of the issuer and to examine the financial information of the issuer. In addition to an explanation in plain English of year-to-year changes in the issuer's financial statements, the MD&A section should address general economic conditions, industry concerns, and developments regarding the issuer's business or products as sources of potential trends, events, or uncertainties (collectively "uncertainties") that may impact an investment in the issuer. The legal and accounting staff both will focus closely on the disclosure required in the MD&A section by Item 303 of Regulation S-K. 
 Issuers usually do well calling uncertainties to the attention of investors in the Risk Factor section, but less so in elaborating upon the likelihood that an uncertainty will have a material effect on the issuer in the MD&A section. A common problem is that issuers sometimes do not discuss potential effects of uncertainties, based upon the argument that management does not have a "crystal ball" and is not accurately able to foresee or predict whether the uncertainty will occur or its materiality. Issuers often omit further disclosure in mistaken reliance on Basic Inc. v. Levinson, based upon the supposition that the inability to foresee or predict the outcome would make any further disclosure misleading to investors. When this occurs, the disclosure will draw staff comment. 

 Item 303 of Regulation S-K adopts disclosure criteria intentionally more inclusive than the Basic test. The MD&A Release makes clear that the type of limited disclosure resulting from application of the "crystal ball" theory is not adequate. Under the standard set out in Item 303, further disclosure of uncertainties is required where an issuer cannot conclude that: (i) the uncertainty is not reasonably likely to occur, or (ii) that the uncertainty is not material. If the issuer cannot pass these tests, then the uncertainty should be disclosed on the assumption that it will occur and will be material. This is true whether an uncertainty is identified in a news article, in an analyst's report, or by the staff in a comment letter. 

 The trend of administrative proceedings brought by the SEC's Division of Enforcement supports this view. Where an issuer has determined the uncertainty is likely to occur but cannot make a determination on the issue of materiality, or has concluded that the impact is likely to be material but cannot assess how material, the better disclosure practice is to acknowledge the uncertainty, disclose that the issuer cannot make a determination regarding the impact of the uncertainty, explain the reasons, and provide a helpful explanation of the factors that may affect the outcome. 

 Registration statements required by Rule 3-05 of Regulation S-X to include financial statements for businesses acquired or to be acquired also should include a pro forma MD&A section for the combined entity, which is material to an investor's understanding of the combined entity on an ongoing basis. Where this disclosure is absent, the staff is likely to comment. 

 Disclosure of credit agreements frequently is neglected in the MD&A section, even though an issuer's credit agreement usually is an important source of liquidity. Disclosure of credit agreements should include specific disclosure of the identity of the lender, material terms, conditions, restrictive covenants, key financial ratios, repayment schedules, and similar information. Where a new credit agreement will replace an existing credit agreement, the disclosure should focus on the new credit agreement. If a definitive credit agreement is not available, a commitment letter regarding the contemplated agreement may be filed as an exhibit to the registration statement. The definitive credit agreement may be filed later under cover of a Form 8-K or other report under the Exchange Act when the definitive agreement becomes available. The disclosure in the registration statement should discuss the expected terms together with any necessary explanation of the preliminary commitment letter. 

 Sometimes issuers prefer to disclose their credit agreements in the Notes to Financial Statements section, rather than in the MD&A section, because Item 5-02 of Regulation S-X appears to require less disclosure of the terms of credit agreements than appears to be required by Regulation S-K. This is not the case. The level of disclosure investors receive should not be dependent upon whether the disclosure is made in the MD&A section or in the Notes to the Financial Statements section. Therefore, where the issuer elects to provide disclosure of the credit agreement in the financial statements, the description of the credit agreement should be no less detailed and complete than would otherwise be required by Regulation S-K. 

 BUSINESS 

 Item 101 of Regulation S-K requires disclosure of the general development of the issuer's business, the business done and intended to be done by the issuer and its subsidiaries, segment information, and foreign operations. Issuers are permitted significant latitude in the Business section to "showcase" their operations, provided the disclosure is presented in a balanced manner that is fair to investors. Most of the staff comments on the Business section are directed at ensuring: (i) the line item requirements of Item 101 Regulation S-K are present; (ii) the disclosure is clear, concise, and understandable in its explanation of the issuer's business, products, and markets; and (iii) the statements made in the Business section can be supported. 

 Disclosure should be balanced. Glowing testimonials of prominent customers concerning the benefits of the issuer's products or services may present an unbalanced picture of the issuer, the results produced by the issuer's products, and the materiality of the named customer to the issuer. This disclosure often implies that these are typical customers and typical day-to-day results. Depending on the extent of the claims, the staff recourse may be to request disclosure of counterbalancing information, which may include any negative feedback or views from any source, and disclosure of customers who have not obtained good results, have attained less favorable results, or have had difficulties. 

 Disclosure should also be fair. Gratuitous reference to prominent customers may create misleading impressions, particularly where these customers do not account for material revenue. Using the names of prominent companies as "representative customers" to illustrate who buys or uses the issuer's products or services also may convey misleading impressions about the overall strength and quality of the issuer's customer base. Where prominent customers are named, investors should be told the total number of customers in the customer base. Furthermore, it should be clear whether the prominent customers are a representative sample in terms of the types of products purchased and total sales. If sales to prominent customers are immaterial, that fact should also be disclosed to avoid comments. Undue emphasis should not be placed on the name of a prominent customer rather than on the amount of business done with the issuer. 

 Item 101(c)(1)(i) of Regulation S-K requires disclosure of an issuer's principal products and services as well as the markets for and methods of distributing products and services. The word "principal" is interpreted by the staff to mean "material." A common disclosure error is lumping disclosure of revenues into one overbroad class of products or services (e.g., "computer software"), without further disclosure of material products or services within a class of similar products or services. Without more specific disclosure of material products or services, investors will not be able to determine which products or services account for material revenues. Further, investors will be less able to make themselves aware of shifts or declines in revenues that may adversely impact their investment. Competitive concerns are outweighed by the material nature of the information. Therefore, where any single product or service, or logical group of similar products or services, generates material revenues, disclosure of this information must be provided on a product-by-product, service-by-service, and group-by-group basis. Revenues attributed to products or services that do not account for material revenues, individually or in the aggregate, need not be disclosed separately. 

 Item 101(c)(1)(vii) of Regulation S-K requires disclosure of material customers, which generally are considered those customers that account for approximately ten percent or more of revenues, but only if the loss of such a customer would have a material adverse effect on the issuer. The words, "if the loss of such a customer would have a material adverse effect," assume that the issuer's continuing revenue stream depends upon "repeat," as opposed to "new," business. For example, semiconductor and computer companies tend to rely upon ongoing customer relationships, while the customer base of home construction companies tends to change from year to year. As a result, the staff usually does not insist on disclosure of material customers where the issuer can represent accurately that repeat business is not a material factor in the issuer's business. 

 Ironing out problems with material contracts that should be filed as exhibits under Item 601(b)(10) of Regulation S-K often requires several rounds of comments. The staff first requests that documents be filed as exhibits. Subsequent comments are directed at assuring adequate disclosure once the requested documents are filed. The item does not require issuers to file contracts made in the ordinary course of business unless the issuer is substantially dependent upon the contract, as is the case with continuing contracts to sell a major part of the issuer's products or services or to purchase the major part of the issuer's requirements of goods, services or raw materials, and franchise or license agreements. The words "substantially dependent" and "major" are not defined, but are interpreted by the staff as being consistent with "material." Therefore, contracts that are financially or otherwise material and ongoing in nature should be filed as exhibits. The material terms of each contract filed as an exhibit should be described separately in the registration statement and the parties to the contract should be identified. 

 Item 101(c)(1)(viii) of Regulation S-K requires disclosure of product order backlog believed to be firm, as of a recent date and as of a comparable date in the preceding fiscal year, together with the portion of backlog not reasonably expected to be filled within the current portion of the fiscal year, and seasonal or other material aspects of backlog. The disclosure of backlog required by Item 101(c)(1)(viii) is a frequent topic of comment by the staff, in part because a decrease in backlog often signals a downturn in the fortunes of an issuer and may impact the disclosure that is required in the MD&A section. Disclosure of backlog is material to an understanding of the issuer's business taken as a whole, rather than based upon a percentage of revenues, and therefore should be included in every case. Issuers who do not believe that backlog is a meaningful indicator of their future business prospects may include an additional qualifying disclosure in the prospectus explaining their views. Orders are considered to be "firm," even if they are cancelable without significant penalty. Orders filled "off the shelf," which is within approximately thirty days, do not represent backlog. Off the shelf orders are a common practice of computer software companies. 

 Item 101(c)(1)(x) of Regulation S-K does not require disclosure of the names of principal competitors unless the issuer knows that one or a small number of competitors is dominant in the industry. Where a material customer is or is likely to become a principal competitor of the issuer, the issuer should disclose that fact. 

 MATERIAL LEGAL PROCEEDINGS 

 Item 103 of Regulation S-K requires disclosure of "material pending legal proceedings, other than ordinary routine litigation incidental to the business." The wording of this item sometimes results in disagreements concerning whether disclosure of material legal proceedings may be omitted on the basis that the proceedings are "ordinary and routine" in nature or "incidental" to the business of the issuer. Neither basis for omitting discussion of material litigation appears to be the intention of Item 103. Accordingly, the staff is likely to request disclosure of legal proceedings where legal proceedings are or may be material. Where an issuer is involved in litigation arising in the ordinary course of its business, none of which is believed to be material, a simple statement to that effect should suffice. Most other comments result when issuers do not include a complete description of the name of the court or agency in which the proceedings are pending, case number, date instituted, brief description of the factual basis for the action, and the relief sought. 

 EXECUTIVE COMPENSATION 

 Item 402 of Regulation S-K contemplates a highly specialized format for disclosing executive compensation, with disclosure issues covered exhaustively in Securities Act Release No. 6940 and Securities Act Release No. 6962. Most of the staff comments result from issuers not following the specialized format required by the item. Where disclosure of inapplicable items is omitted, as permitted by the rules, it may not be clear to the examiner whether the disclosure was omitted due to inapplicability or oversight. The better registration statements avoid comments by carefully indicating the basis for the inapplicability of key item requirements in the text, rather than omitting any mention of inapplicable items altogether. 

 SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT 

 Item 403 of Regulation S-K requires disclosure of persons (including "groups") owning more than five percent of any class of the issuer's voting securities and management. Questions sometimes arise as to whether a person is regarded as the beneficial owner of securities held in the name of other family members. Generally, the answer is yes. A person generally is regarded as the beneficial owner of shares held in the name of the person's spouse and their minor children by virtue of obtaining benefits substantially equivalent of ownership, the relationship itself, or the ability to vest or revest title in himself in the future. The staff typically applies the same presumption to other immediate family members. This presumption may be rebutted by facts supporting the inability to direct shares. The simplest approach to avoid comments concerning the person in question is to include shares beneficially owned by other family members in the beneficial ownership table and, when appropriate, to disclaim beneficial ownership of family members' shares in a footnote to the table. 

 AFFILIATED TRANSACTIONS 

 Item 404 of Regulation S-K requires disclosure of certain transactions between the issuer, its affiliates, and their family members when the transaction exceeds a specified dollar amount (currently $ 60,000), during the last fiscal year. Disclosure of the issuer's belief concerning the fairness of the terms of affiliated transactions is material to investors. As to each transaction required to be disclosed, the issuer also should state whether the terms of these transactions are at least as fair to the issuer as could have been obtained from unaffiliated third parties. Affiliated transactions are scrutinized closely by the staff to ensure that all material terms of these transactions are explained clearly so that investors can appreciate any benefits derived from the relationship, or that the issuer at least believes that there were no special benefits. Companies that may go public in the future should consider cleaning up these transactions sufficiently far in advance of the public offering so that disclosure in a registration statement is not required. 

 MATERIAL TAX CONSEQUENCES 

 Item 601(b)(8) of Regulation S-K requires the filing of a tax opinion where the tax consequences are material to investors and a representation concerning tax consequences is made in the registration statement. Therefore, most public offerings of common stock will not require tax opinions. In the context of a registered merger, the issue arises frequently whether or not a tax opinion is required. On one hand, based upon the language of the item, a tax opinion is required because tax consequences are a material part of a tax-free merger. On the other hand, the result is so routine and predictable (i.e., "garden variety"), as is the case in a stock-for-stock exchange, there may seem to be little value added to investors by requiring an issuer to obtain a tax opinion. Current staff practice requires a tax opinion in a registered merger transaction based upon the language of the Item 601(b)(8) of Regulation S-K and the instructions to Form S-4. The current practice avoids case-by-case determinations by the staff as to what constitutes a garden variety tax-free merger, applies the same criteria to all registered transactions, and does not deprive investors of any recourse in the event of error. Where a ruling from the Internal Revenue Service is obtained, the ruling may be filed and discussed in the registration statement in lieu of a tax opinion. 

 Where a tax opinion is required, the disclosure should be clear in stating that it is tax counsel's "opinion" (as opposed to "view") as to the "material" (as opposed to "principal" or "certain") tax consequences. These words have recognized legal meanings. On issues where tax counsel cannot opine, each underlying uncertainty should be identified and the inability to provide an opinion on each issue should be explained. Where the issuer does not provide a tax opinion, a complete summary of the material tax consequences may be provided. 

 Confusion often exists in the distinction between a "short form" and "long form" opinion, either of which may be filed as exhibits to the registration statement, and the proper corresponding prospectus disclosure for each. A short form opinion is a short letter that incorporates the tax section of the prospectus and is the opinion of tax counsel. In this case, the disclosure in the tax section of the prospectus usually indicates that "the following discussion is tax counsel's opinion as to the material tax consequences of the transaction." A long form opinion is a traditional lengthy opinion letter by counsel. Where a long form opinion of counsel is filed as an exhibit, the disclosure in the tax section of the prospectus usually indicates that "the following discussion is a complete summary of tax counsel's opinion as to the material tax consequences of the transaction." While the former approach appears to be the easier and is used more often, whichever approach is used, the two approaches should not be mixed. This mixing of approaches is a common problem. There should be one document clearly and unequivocally stating that it is the opinion of tax counsel as to the material tax consequences of the transaction. 

 PLAN OF DISTRIBUTION 

 Item 508 of Regulation S-K calls for a description of the plan of distribution of securities to the public and the terms on which the distribution is to be made. Where common equity is being registered for the first time and there is no established trading market (including initial public offerings or securities for which quotations are limited or sporadic), or where there is a material disparity between the offering and market prices, Item 505 of Regulation S-K requires that the issuer describe the various factors considered in determining the offering price. Unfortunately, the item invites boilerplate responses. For example, statements that the "initial public offering price has been arbitrarily determined" or "the offering price has been established by negotiations between the underwriter and representative" do not by themselves provide meaningful disclosure. These statements should be accompanied with the basis for that conclusion, which may include the basis for concluding that companies used for comparison are comparable and, if true, that the initial public offering price bears little or no relationship to the issuer's assets, earnings, or other criteria of value. Where the staff perceives a great disparity in the offering price of the issuer's securities and the market price of securities of "comparable companies," the staff may request additional information concerning the identities, recent market prices, and price earnings data of the comparable companies. In some cases, the staff may request the identities of the comparable companies be disclosed so investors can make their own determination whether the comparable companies are truly comparable or if the securities of the issuer simply are overpriced. A "market making prospectus" is required where an intended market maker is an affiliate of the issuer (and, therefore, a statutory "underwriter" for purposes of section 2(11) of the Securities Act). Affiliate status may occur through stock ownership, board representation, or, usually, a combination of these facts. There is no bright-line percentage of stock ownership that triggers status as an affiliate. There is no exemption under the securities laws for transactions by underwriters. In addition, the section 4(3) exemption under the Securities Act, normally available to unaffiliated market makers, also would not be available to transactions by the affiliated market maker (statutory underwriter) in this case. Therefore, because there is no other available exemption, a market-making prospectus would be required to register an indeterminate number of shares in connection with the market-making activities of the affiliated market maker. 
 * * * 

 PART II INFORMATION 

 In addition to the other information required by Item 701 of Regulation S-K (pertaining to recent sales by the issuer of unregistered securities within the past three years), the issuer is required to disclose the section of the Securities Act or rule of the Commission under which exemption from registration is claimed and state briefly the facts relied upon to make the exemption available. This information should include the number and nature of the purchasers so the staff can make a cursory assessment of whether the claimed exemption is available. If the issuer has merged with, or is the successor of, another company, the information required by Item 701 should be included for each predecessor company over the past three years covered by the financial statements. For policy reasons, where the purpose of the exempt transaction is bridge financing or executive compensation, the staff will not raise an integration issue. 

 THE ISSUER'S RESPONSE LETTER 

The issuer's response letter sets the tone for the remainder of the review process. Well-written response letters will result in a smoother and more efficient review process because the staff will work first on amendments that can be completed quickly. Avoiding a few simple mistakes can increase the success rate of responses to staff comments and will result in fewer rounds of comments. 

 Choose battles carefully. Giving the staff all information and revisions requested in the comment letter is the fastest route to "going effective." Short of this, issuers who are selective in determining which comments to dispute also are much more successful in disputing the comments selected. The determination to dispute comments also should be weighed against the likelihood of success. Some comments are less likely than others to be waived. For example, the staff is not likely to waive comments requesting disclosures required by the regulations or well-publicized staff practices, such as the requirement to provide fresh accountants' consents as set out in the publicly available Accounting Staff Training Manual. The staff also is not likely to waive comments requesting disclosure of material information consistent with Rule 408 simply because there is no specific line item in the regulations that requires such disclosure. Some comments may be more important to the staff than to the issuer for consistency, record keeping, or other reasons. For example, it usually is not worth disputing "canned comments," such as whether an insurer is in compliance with regulatory capital rules or knows of any regulatory action pending that may have a material adverse effect, and requests for additional information, which are standard comments issued by the staff. 

 It usually is unproductive to dispute whether a comment should have been included in the comment letter; one should instead focus on the response. A well-reasoned response often can persuade the staff quickly not to pursue a comment that will not lead to meaningful disclosure. In addition, it is not always possible for the supervisory staff to gauge the materiality of a comment in advance or a comment may be issued that, perhaps, should not have been issued. Whatever may have been the merits of a proposed comment before it was included in the comment letter, once issued, a comment stands until either the comment is resolved or the issuer has provided a reasonable basis for not responding to the comment in the manner requested. Because comments can be waived only by supervisory staff, which may require additional time, focusing upon the adequacy and accuracy of the existing disclosure in the response letter usually is the most expedient approach to resolving comments. 
 Issuers frequently fail to provide the staff with data and other information necessary for the staff to determine whether the issue has complied with the comments. Each response should briefly indicate how the issuer has complied with the comment. Responses also should state the page numbers where disclosure in response to each comment is located. The language used in the comment will often indicate the disclosure the staff is seeking or the approach suggested by the staff. Making the staff search the amended registration statement for disclosure in response to each of the staff comments slows the process. 

 When a comment is not complied with, the most common shortcoming in response letters is the failure to provide sufficient factual information for the staff to either agree or disagree with the issuer's position. Thus, the comment will be reissued. To avoid this, detail the factual basis for disagreement in the response letter and focus the analysis on the reasons the disclosure is believed to be adequate. Without documentation of a reasonable basis for noncompliance with the staff comment, it is difficult for the staff to recommend a particular comment, or even a questionable comment, not be pursued further. Surprisingly, many comments are reissued and disagreements are lost by issuers, not because the issuer's position is unreasonable, but because the reasonable basis for the conclusion is not detailed sufficiently in the response letter. 

 Be forthright. The comment process is not intended to be adversarial. Unless there is a reason to do otherwise, the staff relies heavily on the credibility of counsel and is inclined to take counsel's word on important matters. Providing incomplete information or incorrectly indicating that the issuer has complied fully with a comment when, in fact, the issuer has not provided complete information or has not complied fully with the comment is not helpful. This behavior undermines the staff's confidence in the responses, impairs credibility, increases the time that is required to review amendments, and results in additional comments. 

 Think ahead. Comments tend to be given in logical sequence, with requests for additional information gathered and analyzed first, followed by requests for amendment. Because comments usually will state staff concerns and provide an indication of its objectives, do not wait to provide additional material information or revision once it becomes apparent that further disclosure is required. By anticipating staff concerns underlying requests for additional information and addressing those concerns in the registration statement so that follow-up comments are avoided, issuers can save time. For example, if the staff requests additional information regarding the materiality of product returns, provide disclosure in the registration statement of the materiality or immateriality of product returns. Additional time may be saved by being sensitive to major themes running through the staff comments and responding to the themes. 

 Avoid surprises. The staff should be informed promptly of problems that arise while an issuer is in registration. Some common examples are stale financial statements, loss of an underwriter, possible gun jumping issues, and problems with the National Association of Securities Dealers, Inc. (NASD). Most often this advance warning to the staff comes in the form of a telephone call from issuer's counsel, together with an explanation of the materiality or immateriality of the development, a proposal to address or not address the problem, and a request for staff views on the subject. Neglecting to inform the staff promptly of important problems impairs credibility and may result in delay while the staff pulls together resources necessary to deal with the problem. 

 A question frequently arises whether staff comments should be addressed by letter, in a draft, or by amendment. The staff prefers revisions be provided by pre-effective amendment, which is available immediately to the public, rather than in a response letter or in draft form, which is not available publicly. To a lesser extent, the staff would also like to avoid issuers treating the staff's informal review of draft changes as an opportunity to take a "free bite at the apple." Requests for the staff to review draft responses therefore are more likely to be accepted in response to later rounds of comments when there are only a few issues left outstanding. Comments impacting Part II of the registration statement, including the undertakings required by Item 512 of Regulation S-K, disclosure of recent sales of unregistered securities that is required by Item 701 of Regulation S-K, and exhibits required by Item 601 of Regulation S-K must be made by pre-effective amendment. 

 Most issuers receive at least two rounds of comment and will file at least two amendments, assuming that no additional "voluntary" amendments are filed. Where the last changes agreed to by the issuer are minor, changes may be made in the final prospectus filed under Rule 424(b) after the effective date at the discretion of the Assistant Director. Issuers should be aware this is the exception, not the rule, and the practice varies throughout the Division. 

 "GOING EFFECTIVE" 

 The process of submitting acceleration requests and going effective is much more troublesome and misunderstood than it should be. Section 8(a) provides that a registration statement will become effective, automatically, twenty days after filing with the Commission, or on such earlier date as the Commission may determine. The twenty-day statutory delay in the effective date of the registration statement prescribed by section 8(a) may be delayed indefinitely by affixing the delaying amendment proscribed by Rule 473(a). 
 The procedure for requesting acceleration is straightforward and has been made easier by changes to the rules. Requests for the acceleration of the effective date must be submitted under Rule 461 at least forty-eight hours before the desired effective date. The acceleration request may be made by letter, facsimile, or orally. 
 The staff will make every effort to meet reasonable requests and work with issuers to resolve any outstanding concerns. Issuers should appreciate, however, that concerns which persist until this point in the review process are likely to be important. Before the registration statement can be declared effective, all staff comments must be resolved. The issuer should also plan on filing a pre-effective amendment containing any material agreed upon changes that have not been previously filed. This is made easier by EDGAR. Any necessary clearances from the NASD should also be provided to the staff before requesting acceleration. Additionally, the Assistant Director needs approximately two days at the end of the staff review to work the filing into his or her schedule, and to work out any remaining disclosure issues in order to ensure the disclosure is complete and accurate. 

 The forty-eight hour period provided in Rule 461 normally is sufficient to accomplish all of these tasks, provided the acceleration request is not submitted prematurely. This sometimes occurs when an acceleration request is submitted with an amendment that will draw additional comments. Acceleration requests submitted prematurely may be met with a telephone call requesting a written withdrawal of the request. Removing the delaying amendment as provided in Rule 473(b) and causing the registration statement to become effective under section 8(a) of the Securities Act is not practical for most issuers. 
 One of the staff's objectives is to facilitate efficient and timely access to the capital markets. The staff does not exercise the kind of broad discretion to delay issuers sometimes described by commentators and, at the Division level, does not have authority to deny acceleration. Having due regard for the adequacy of information xavailable to the public regarding the issuer, and the ease with which information regarding the issuer, its capital structure, and securities can be understood, Rule 461(b) states, "it is the general policy of the Commission . . . to permit acceleration of the effective date of the registration statement as soon as possible after the filing of appropriate amendments, if any." The staff is mindful that a refusal to accelerate the effective date of a registration statement would pass the matter to the Commission and require the type of substantial support for a stop order that is set out in Rule 461(b)(1) through (b)(7), which would principally require that the prospectus is not reasonably concise and understandable, is incomplete or misleading in a material respect, that the Commission is making an investigation of the issuer or underwriters, or that there is market manipulation involved. Whether or not a stop order could be supported, a misstep at this point can derail an offering. 

 With a little flexibility on the part of the issuer and staff, the process usually proceeds smoothly. A registration statement usually may be calendared for the Assistant Director's review without a formal acceleration request when comments are few in number. Issuers should, however, consider that it is difficult for an Assistant Director to review a registration statement in a meaningful manner unless staff comments are resolved, or nearly resolved, and the registration statement is close to final form. The better practice is to work with the examiner and have him or her place the registration statement on the Assistant Director's calendar, at the earliest practical opportunity, without a formal acceleration request, while the details of the final comments are being resolved. Continuing obstacles that prevent acceleration of the effective date may be resolved by a telephone call to the supervisory staff or the Assistant Director. The acceleration request can then be submitted at an appropriate time, including by facsimile, as provided in Rule 461. 
 THE INFORMAL APPEAL PROCESS 

 There is opportunity for frustration in the comment process. Honest disagreements about the application of statutes, regulations, or accounting principles are common. The staff comments, passing as they do from hand to hand, are not always models of clarity or direction. It may not always be clear what change in the filing or what additional information is being requested by the staff. The basis for a comment may not be clear. Additional information or disclosure called for by a comment may seem burdensome. Positions on legal and accounting issues change and the rationale for positions are not always publicized. Interpretation of Division policy may differ somewhat between various Assistant Director groups. Counsel may experience results different from those expected because of special facts involved, level of staff experience, or other reasons. The reasons for the staff's actions may not be clear and may require explanation. 

 It is important that issuers have confidence in the registration process and believe they are being treated fairly, particularly when the staff's objectives are not perfectly aligned with the issuer or counsel's objectives. Issuers are entitled and encouraged to seek any necessary clarification or explanation of the staff's actions, including whether a position taken by the staff represents the views of the Division, is particular to that examining office, or is the view of the examiner or accountant. It is for exactly this reason that the telephone numbers of the Division's supervisory staff are included at the end of each comment letter. 

 Most concerns can be resolved over the telephone. The Division invites telephone exchanges because they tend to resolve problems more quickly, but there are several practical limitations to consider. The examiner and staff accountant each work on four to ten filings every week, while preparing initial comments on other filings or evaluating written responses to comments issued within the past sixty days. The facts and concerns that prompted the issuer's comments may not be fresh in the examiner or staff accountant's mind when he or she answers the telephone and, in any event, the concerns raised by counsel over the telephone probably will require consultation with supervisory staff. As a result, it may be before an issuer's question can be answered. Involvement of new people at each succeeding level may result in new issues being raised that must be resolved before the registration statement is declared effective. Important problems may not be able to be resolved solely on the basis of information received orally over the telephone and may require a letter be sent to supervisory staff explaining the facts involved. 

 When a problem or question cannot be resolved between the examiner or staff accountant and the issuer, or the issuer believes it is not receiving prompt attention, is being treated unfairly, requires an explanation, or has some other concern, the issuer has several means by which to obtain satisfaction. It is perfectly acceptable for the issuer to request the matter be raised with supervisory staff immediately above the examiner and accountant. The examiner or accountant will arrange a conference call. The issuer also may contact the supervisory staff, including the Assistant Director, directly by telephone. The supervisory staff are often able to provide a more satisfying explanation than the examiner or staff accountant has provided, or may modify or waive a comment if that is the appropriate solution. Some issuers simply find it comforting to hear the same answer at a higher level. 

 The line of informal appeal to be followed depends upon the nature of the problem. Legal and financial problems that cannot be resolved between the issuer and the Assistant Director may be appealed to the Chief Counsel, one of the Associate Directors, the Deputy Director, or Director of the Division. Accounting problems that cannot be resolved between the issuer and the Assistant Chief Accountant may be appealed to the Deputy Chief Accountant or Chief Accountant. Informal appeal is used to determine whether or not there is a general agreement with the position that is being taken by the staff, or simply where the issuer continues to believe the staff position is in error. The process need not take long because telephone calls usually are sufficient to provide for a complete exchange of views. 

 In pursuing this informal appeal process, try to give deference to the chain of command. Some issuers begin their calls at the top of the chain of command, but problems or disagreements usually are resolved most quickly, if not favorably, at the lowest staff level because these are the persons most familiar with the facts involved. Telephone calls should therefore be made in sequence to the next higher level until the issuer's concerns have been addressed satisfactorily. The contact person at each succeeding level supports the number of persons below and also has a busy schedule. He or she may need a day or two to resolve the issue within the Division before contacting the issuer. It is always helpful for the issuer to put its concerns into a brief letter to the staff to be passed along to the supervisory staff.



CONCLUSION 

 The comment process is intended to result in a full airing of the issuer's business and financial condition. The staff's goal is to ensure that all material information about an issuer, its revenue streams, risks, and the market for its securities be made available to investors so investors can make an informed investment decision, if the investor so chooses. Ideally, investors have been well-represented when, in the event of a decline in the issuer's fortunes and its securities, there are no surprises. With this in mind, the comment process works fairly well and efficiently in most cases. When it does not, the Division has procedures in place to ensure that the process continues to move forward in a manner fair and responsive to everyone. 

 The duration of the registration process seems to depend more upon the issuer and counsel, rather than upon the staff. Experience indicates that avoiding recurring disclosure problems at the drafting stage of the registration statement, before it is filed with the Commission, will result in a much shorter and smoother registration for any issuer. Issuers who file registration statements that are declared effective at the short end of the range are always those issuers who begin with the end in mind -- by ensuring that their registration statements contain the disclosure that the staff will look for and by avoiding disclosure pitfalls that will trigger comments. These registration statements are those that always provide an investor with all the information suggested by the regulations, in addition to other information necessary to evaluate intelligently the business of the issuer, market for its products, revenues, and risks. The registration statement should be complete factually and present the information in a fair and informative manner. Remember that the regulations began as guidelines; they represent a minimum level of acceptable disclosure. Counsel who prepare superior registration statements generally know what disclosure the staff can and cannot accept and the reasons, and will work with the staff to reach workable solutions within that framework. 

 Finally, bear in mind that the staff's mission is to obtain as full and fair a disclosure as is feasible, or to satisfy itself that further disclosure is not feasible or that investors would not be materially better protected if the issuer were to provide additional disclosure. Information that is not required by the regulations and is not otherwise material is not required to be disclosed. The comment process is intended to be self-narrowing. The issuer's key to prevailing in his or her views is the ability to provide the staff with a sufficient factual basis upon which to agree with those conclusions. 

 Thanks Ann. 
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