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* * *

I.  Factual and Procedural History

Plaintiff, Frank Hagan (“Hagan”), is a resident and citizen of Virginia. * * *  Defendant, Feld Entertainment, Incorporated (“Feld”), is a Virginia corporation with its principal place of business in Virginia. * * *  Beginning in March 1993, Hagan was hired by Feld to work for  Ringling Bros. and Barnum & Bailey Circus (“Ringling Bros.”). * * *  Hagan worked intermittently for Feld from March 1993 until 2000. * * *  Beginning on or about March 7, 2000, Hagan worked continuously for Feld without interruption until he was terminated on July 21, 2004. * * *

In December 2003 Feld assigned Hagan to work as a lion handler for Ringling Bros. * * *  As part of his job, he fed and watered the lions, cleaned their cages, cared for their transport on the train, and cared for them at the performance site. * * *  He spent between twelve and fourteen hours every day with the lions. * * *

On or about 11:00 a.m. on July 12, 2004, the Ringling Bros. train left Phoenix, Arizona, headed for Fresno, California. * * *  At the three train stops during the day, Hagan checked on the lions, during which time the lions seemed healthy.  The next day, July 13, 2004, Hagan watered down the lions at approximately 8:30 a.m. * * *  That day the train traveled through the Mojave desert where temperatures reached upwards of one hundred degrees. * * *  At approximately 9:30 a.m. Hagan called Ringling Bros.’ Train Master Gene Petis (“Petis”) to inform him that the train needed to be stopped so that Hagan could again water down the lions. * * *  Petis advised Hagan that the train could not stop because it was behind schedule. * * *  Thereafter Jarak, another lion handler, attempted without success to contact Jeff Steele, General Manager of Ringling Bros., to request a train stop to water down the lions. * * *  Finally, at 2:45 p.m., the train stopped in Arizona. * * *  Between 8:30 a.m. and 2:45 p.m. the lions had no drinking water and they were not watered down. * * *

When the train stopped, Hagan immediately went to the lion car where he discovered that a two-year-old lion named Clyde was unresponsive and was lying in the fetal position with his tongue hanging out, eyes rolled back in his head, and barely breathing. * * *  When Hagan placed his hands on Clyde in an attempt to help him, he realized that Clyde’s body was extremely hot. * * *  As Hagan attempted to help Clyde, the lion died. * * *  After sitting and crying with Clyde’s body for a period of time, Hagan once again tried to contact Steele, but was unsuccessful.  He was, however, able to reach Ringling Bros.’ Operations Manager, John Griggs (“Griggs”), who told him to move Clyde’s body to the meat truck and to not say a word about it to anyone. * * *

The train arrived in Fresno, California, shortly before midnight on July 13, 2004.  On or about July 14, 2004, Hagan was ordered to move Clyde’s body from the meat car to a Ryder rental truck. * * *  He was also ordered to pressure wash the meat car to remove Clyde’s hair and blood before the United States Department of Agriculture (“U.S.D.A.”) inspectors arrived. * * *  When the U.S.D.A. inspectors arrived, Hagan was taken to another location where he was questioned by Feld’s legal counsel. * * *  Hagan was told not to talk to anyone about Clyde’s death, which Hagan understood to mean no conversations with the U.S.D.A. inspectors. * * *  Hagan continued to talk about Clyde’s death and was threatened and intimidated by Steele not to talk about it with anyone. * * *  On July 21, 2004, while still in California, Hagan was terminated and he and his daughter were left in California with no way to get home. * * *  The reason given for the termination was that Hagan caused a power outage. * * *

* * *

II.  Analysis

* * *

A.  Governing Law

* * *

In regard to the wrongful discharge claim, it is clear that the place of the wrong as alleged by the plaintiff is California.  Prior to his discharge, plaintiff claims that Feld told him not to talk to anyone, including U.S.D.A. investigators, about Clyde’s death, and, because plaintiff continued to talk about the incident, plaintiff was fired.  One of these conversations between plaintiff and Feld occurred in Arizona, but all others occurred in California.  Plaintiff was discharged from his employment with Feld while in California.  The actual discharge was the last event necessary to make Feld liable; thus, the wrong occurred in California and the proper substantive law to apply to that claim is California law.

* * *

B.  Underlying State Claims

1.  Wrongful Discharge

California recognizes the tort of wrongful discharge.  See Tameny v. Atlantic Richfield Co. * * * (Cal. 1980).  A claim for wrongful discharge exists when an “employer’s discharge of an employee violates fundamental principles of public policy.” * * *  Generally, California courts have found that an employee was discharged in violation of public policy where the employee was discharged after the employee: “(1) refused to violate a statute; (2) performed a statutory obligation; (3) exercised a constitutional or statutory right or privilege; or (4) reported a statutory violation for the public’s benefit.” * * *  A claim for wrongful discharge also exists if the employee is discharged after reporting a statutory violation to management and other employees, but not to a government official or other enforcement entity. * * *  The statutory violation may exist at either the state or federal level. * * *  Additionally, an employee’s allegation that a federal regulation, rather than a statute or constitution, was violated is sufficient to show that the employee was discharged in contravention of public policy. * * *  As a final limiting factor, the statute (or regulation) in question must be “designed to protect the public or advance some substantial public policy goal.” * * *

Plaintiff alleges a prima facie case of wrongful discharge.  He alleges that he was discharged for reporting to management and other employees a statutory violation of the Animal Welfare Act * * * and the California Penal Code § 597 et seq. (prohibiting cruelty to animals).
  The Animal Welfare Act (“the Act”) authorizes the Secretary of Agriculture to promulgate standards and rules governing the humane handling, care, treatment and transportation of animals by exhibitors. * * *  Pursuant to this grant of rulemaking authority, the Secretary of Agriculture promulgated rules requiring that animals in transit be observed at least once every four hours to ensure that ambient temperature is within a specified range and that animals are not in physical distress. * * *  If animals are in obvious physical distress, the carrier is required to provide veterinary care as soon as possible. * * *  Live animals are not to be subjected to surrounding air temperatures in excess of 85 degrees Fahrenheit and care must be taken to ensure that animals do not suffer physical trauma. * * *  The facts as alleged by plaintiff indicate that these regulations were violated when no one observed the lions for over six hours, the ambient air temperature was greater than it should have been, and care was not taken to insure that animals suffered no physical distress.  Allegedly, as a result of these violations, a lion died and plaintiff was fired because he complained to management and other employees about violations of the Animal Welfare Act.

While it may be difficult to determine what constitutes a public policy source, at the core it must have a legislative root and be of fundamental concern to the general public, rather than to an individual.  See Gantt v. Sentry Ins. * * * (Cal. 1992).  In order to meet the first prong, that the public policy has a legislative root, a plaintiff’s public policy source in a wrongful discharge claim must be tethered to a statutory or constitutional provision. * * *  A regulation that accomplishes the purpose of a statute is properly tethered to a public policy source.  California courts recognize that “if a statute that seeks to further a public policy objective delegates the authority to adopt administrative regulations to an administrative agency in order to fulfill that objective, and that agency adopts regulations that are within the scope of its statutory policy, then those regulations may be manifestations of important public policy.” * * *

The regulations accompanying the Animal Welfare Act are closely related to the statutory language and advance the stated purpose of the Animal Welfare Act.  The stated purpose of the Act is “to insure that animals intended for use . . . for exhibition purposes . . . are provided humane care and treatment.” * * *  The Act grants the Secretary of Agriculture the authority to promulgate rules and standards to govern the humane handling of animals.  The Secretary is directed to set minimum standards for “handling, housing, feeding, watering, sanitation, 
ventilation, shelter from extremes of weather and temperatures, adequate veterinary care . . . necessary for humane handling, care or treatment of animals.” * * *  The rules that defendant allegedly violated about which plaintiff complained, namely failure to observe animals at regular intervals, failure to water animals properly, failure to maintain proper handling temperatures, and failure to prevent physical distress, directly flow from the legislative grant of power to the Secretary in 7 U.S.C. §  2143.  Furthermore, these regulations carry out the stated purpose of the Act in insuring that animals in interstate commerce are treated humanely. * * *  In sum, while the alleged violations by the defendant are regulatory in nature, they are sufficiently tethered to a statute to constitute public policy.

The Animal Welfare Act and accompanying regulations further an important public policy concern, the welfare of animals in commerce, thereby meeting the final limiting factor of California law for a wrongful discharge claim. * * *  There are two primary factors California courts look to in determining whether a statute furthers public policy.  First, the matter must affect “society at large rather than a purely personal or proprietary interest of the plaintiff.” Gantt * * *.  The Act clearly benefits society at large rather than the personal interests of the plaintiff.  The Act is designed to insure that the nation’s animals in interstate commerce are treated in a safe and humane manner.  Society as a whole, rather than an individual such as the plaintiff, benefits from the humane handling of animals.  In examining whether the Act was meant to protect the public, the District of Columbia Circuit found that “the legislative history of both the 1985 amendments to the Animal Welfare Act and the 1970 act that first included animal exhibitions within the AWA confirms that Congress acted with the public’s interest in mind.” * * *  The Act was designed to benefit the public at large rather than specific individuals.

Second, the matter must be fundamental, substantial, and well-established at the time of the wrongful discharge.  See Gantt * * *.  The Act and its accompanying regulations are fundamental.  The statement of policy accompanying the Act states that it is “essential” to regulate how animals are treated in interstate commerce. * * *  The statute is substantial in that it sets out a broad-based statutory and regulatory framework for the treatment of animals used in research facilities, for exhibition purposes, and for pets.  It is the “core federal statute regulating animal use and abuse.” * * *  The public policy embodied in the statute of treating animals humanely is well-established; the statute was originally passed in 1966.  Its requirements were made applicable to exhibitors, such as circuses showcasing animals, in 1970. * * *  Defendant has been on notice since that time of the policy purpose of the Act.

In sum, plaintiff has presented a prima facie case of wrongful discharge under California law.  As alleged, he was fired after complaining to management about violations of a federal statute.  A colorable state law claim has been made, and the court DENIES defendant’s motion to dismiss the wrongful discharge claim. * * *

* * *

�  While some of Feld’s actions may have been criminal under the California penal statute had they occurred in California, the actions occurred in Arizona, not California.  Thus, it is unclear whether the California penal statute could serve as a public policy source in this case.  However, as the Animal Welfare Act and regulations clearly qualify as a public policy source, it is unnecessary for the court to make this determination.










