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At the national level, the constitutional revision and amendment process has provided few occasions for public deliberation about fundamental principles and institutions of governance.  Not only have no constitutional conventions been held since 1787, but only seventeen amendments have been ratified since the passage of the bill of rights in 1791.  It is true that these amendments have occasionally brought about fundamental changes, such as the advent of national responsibility for securing civil rights, a national income tax, direct senatorial elections, and prohibition of alcohol, as well as the expansion of the suffrage to include African‑Americans and women, but the majority of amendments have been concerned with more technical matters.
  Moreover, although some significant changes have occasionally been achieved through judicial decisions or the ordinary interaction among political institutions, such as the transformation in federal‑state relations and the expansion of the power of the presidency and the judiciary, these have rarely been the product of public deliberation.

As a result, for many years, scholars who sought to examine the American political tradition turned their attention not to the national level, but rather to the states, and particularly to the some 230 state constitutional conventions that have been held throughout American history.  The general understanding, at least up until the early twentieth century, was that the U.S. Constitution “did not describe fully the operation of government and politics throughout the nation. The framers purposefully left that task to state constitution makers.”
  In addition, “since state governments did most of the actual governing, their statutes and institutions took the full impact of the various social and economic changes in the new nation.”
  There was also the matter of the “comparatively easy amendment” process, which provided the states with many more opportunities to deliberate about and to revise their governing institutions.
 

Herbert Croly therefore concluded in 1914 that although the federal constitutional amendment process had produced few changes, “[v]ery different, however, is the situation with respect to the state constitutions and governments.  They offer to the American people a unique and priceless opportunity for collective experimentation.”
  In similar fashion, Walter Dodd concluded in 1928 that: “Through constitutional conventions, or the process of individual amendment, the American states are constantly reexamining and changing their political institutions. These changes relate chiefly to matters of detail, but in the development of state constitutions since 1776 many fundamental changes have taken place.  The American state constitution is a human document; and the development of popular government and popular sentiment can to a large extent be traced in the changing character of state constitutional provisions.”
  Accordingly, during this time scholars produced numerous compilations of state constitutions
 and conducted extensive studies of the debates and proceedings of state constitutional conventions.

In the course of the twentieth century, however, a number of factors have led to a decline in interest in state constitutional conventions, and, especially in the decades following the 1920s, “the state constitutional tradition lost its dynamic character and sense of high moral purpose.”
  This was due in part to the fact that relatively few conventions were hold from the 1920s through the l950s.  The extreme malapportionment of state legislatures during this period had the effect of preventing the calling of state constitutional conventions, on account of the fear that the assembled delegates might take the opportunity to redraw district lines in a more equitable fashion.
 The decline of state constitutionalism can also be traced to the fact that as the federal government assumed more responsibility for governing in the aftermath of the New Deal, citizens and public officials increasingly turned their attention toward national, rather than state, institutions.

One would also have to take account of the evolving views of political scientists and law professors. It was not only that scholars in the twentieth century turned their attention almost exclusively toward national institutions, but that they also “made the Federal Constitution the standard against which all other constitutions are measured, and . . . dismissed nineteenth‑ century state constitution‑making as largely irrelevant to an American constitutional tradition.”
 Whereas students of state constitutionalism once celebrated the distinctive aspects of the state constitutional tradition, such as the frequency of constitutional revision, the expansive range of subjects that were treated in these conventions, and the extensive borrowing of constitutional provisions,
 these traits were now seen as evidence of an inferior form of constitution‑making.

As a result, state convention proceedings no longer attracted the same level of interest that they had in previous years. The debates came to be considered valuable only insofar as they might shed light on the development of national institutions,
 but there was not much interest in approaching these deliberations on their own terms. As a result: “Little attention has been devoted by constitutional historians to the evolving constitutional thought of delegates to state constitutional conventions as revealed in the debates of their proceedings."
 The prevailing view during this period was exemplified by Willard Hurst, who argued in the 1950s that “on the whole there is little evidence that most state constitution makers deliberated their choices of governmental structure."
 Morton Keller concluded, more recently, that, although on occasion “state constitutional conventions have seen important confrontations on significant issues of governance and public policy[,] . . . what emerges far more clearly from the record is their inadequacy as innovative instruments of government.”

In recent years, however, there has been somewhat of a resurgence of interest in state constitutionalism. The Supreme Court’s reapportionment decisions in the early 1960s removed one of the principal barriers to constitutional conventions, and this led a number of states to call conventions
 or establish revision commissions
 over the next decade. In the 1970s, state legislatures reclaimed responsibility for several policy areas; state courts began to engage in independent interpretation of constitutional guarantees; and citizens in a number of states began to make use of the initiative and referendum process with renewed enthusiasm.

In addition, scholars have begun to take a renewed interest in these proceedings. Several individuals have begun to examine these convention proceedings with an eye toward advancing our understanding of the evolution of governing principles and institutions.
 Several other scholars have been drawn in recent years to study the initial eighteenth‑century experience with state constitution making.
 Others have focused on the way in which convention deliberations might illuminate the development of particular institutions during the course of the nineteenth century.
 Still others have examined the ideas that have influenced constitution‑making in particular regions and eras in the late-nineteenth and early-twentieth centuries.

My purpose is to build on these recent studies of state convention deliberations. In particular, I intend to examine the various views of republicanism that have animated constitution making throughout the course of American history.
 It turns out, I will argue, that state convention delegates have engaged in extended debates over how best to constitute, sustain, and control republican institutions, and that these deliberations have diverged in significant ways from the debates that were conducted at the federal level. My aim is to identify and explain three principal areas of divergence.

It becomes clear, in the first place, that whereas the drafters of the federal constitution established an inflexible revision process that was intended to foster veneration of the document, state convention delegates rejected this approach as ill-suited for the state experience. Second, although national constitution-makers have evinced little concern for superintending the character of the citizenry, state convention delegates have frequently concluded that governments have a responsibility to be actively concerned with fostering a virtuous citizenry, and they have taken this into account in various ways in the course of writing their constitutions. Finally, although the federal convention delegates believed that factious majorities represented the principal threat to republican government and therefore designed institutions with an eye toward reducing this threat, state convention delegates determined that factious minorities constituted an even more pressing problem and they therefore concentrated on designing institutions so as to address this problem.

In each case, a governing principle or institution that we assume to have been relatively stable, on the basis of our understanding of the federal constitutional tradition, turns out to have been heavily contested, once we turn to examine the state constitutional debates. Moreover, it becomes possible to appreciate the logic that informed these debates, as well as to demonstrate that the resulting constitutional developments were less the result of an immature understanding of constitutionalism than of deliberate reflection and choice.  In addition, this information can be useful not only to scholars of American political development but also to contemporary constitution-makers in other countries who might seek to draw lessons from the American constitutional experience.  

I.  CONSTITUTING REPUBLICAN INSTITUTIONS

Although the delegates to the federal constitutional convention gave some thought to the manner in which republican institutions ought to be constituted, the principal theoretical debate took place in an extended exchange between James Madison and Thomas Jefferson. In a series of letters and essays written throughout the course of his life, Jefferson made the case that constitution‑makers ought to provide relatively frequent opportunities for amendment and revision. He was critical of the tendency on the part of some men "to look at constitutions with sanctimonious reverence, and deem them like the ark of the covenant, too sacred to be touched. They ascribe to the men of the preceding age a wisdom more than human, and suppose what they did to be beyond amendment.” In his view, “laws and institutions must go hand in hand with the progress of the human mind. As that becomes more developed, more enlightened, as new discoveries are made, new truths disclosed, and manners and opinions change with the change of circumstances, institutions must advance also, and keep pace with the times."

Madison, by contrast, believed that there were numerous dangers associated with frequent constitutional revision.  He feared that "frequent appeals would, in a great measure, deprive the government of that veneration which time bestows on every thing, and without which perhaps the wisest and freest governments would not possess the requisite stability.”  Moreover, he pointed to the “danger of disturbing the public tranquility by interesting too strongly the public passions,” and he noted that experiments in constitution making “are of too ticklish a nature to be unnecessarily multiplied.”

Madison’s position clearly prevailed at the national level.  Article V of the federal constitution placed significant hurdles in the way of amendment efforts, in so far as supermajorities are required in order to propose and ratify amendments and to call revision conventions.
  Moreover, over the last two hundred years the Madisonian approach has come to be viewed as the regime norm.
  Constitutions are expected to be brief and permanent, and amendments that deviate from these traits are thought to be illegitimate.
  Although there have been several occasions in the course of American history when individuals have debated the wisdom of the existing institutional arrangement
 or the dominant approach to constitutional revision,
 on the whole the Madisonian model has remained unchallenged. 

Madison’s arguments have been less well received at the state level. Although revolutionary‑era state constitution making was guided more by practical than theoretical considerations,
 during the nineteenth century convention delegates engaged in what Christian Fritz has described as “a lively and ongoing debate over the relative role and relationship that the people, legislatures, and constitutional conventions ought to play in the process of constitutional revision.”  Moreover, once one examines these debates, it becomes clear that “[w]hile Jefferson’s constitutional vision gradually faded from discussions of the Federal Constitution and today is considered an anachronism in constitutional theory and practice, his vision assumed considerable importance in the intellectual life of state constitution‑making.”

Ironically, given the fact that the revolutionary‑era state constitutions were themselves enacted through a relatively flexible process, the individuals who drafted these constitutions chose to establish a set of relatively cumbersome amendment and revision procedures.  The typical state constitution of this era provided that amendments could be proposed only by a super-majority vote of successive legislatures.  As for constitutional revision, the usual practice was to permit legislatures to submit the matter to a popular referendum when they saw fit, although in some states the question was required to be submitted to the people at regular intervals.

By the second decade of the nineteenth century, a growing popular sentiment emerged in favor of revising the first wave of constitutions.  Leading the charge were residents of underrepresented piedmont regions who pressed for a more equitable apportionment, as well as individuals who did not possess the right to vote and who sought to obtain the right.
  Legislatures in a number of states were eventually led to call conventions, and although the assembled delegates were most concerned with dealing with these particular issues, they also turned to examine the suitability of the existing amendment and revision process.

Concerns were expressed, in the first place, about the difficulty of proposing and ratifying amendments.  Delegates took aim, in particular, at requirements that amendments could only be proposed by a super-majority vote of consecutive legislative sessions and then approved by a majority of the voters who took part in the ensuing election.  The procedure for calling a revision convention also came under attack from delegates who wanted to prevent legislatures from monopolizing the process, and who sought to ensure both that the question of whether to call a convention would be automatically submitted to the people at regular intervals.

Although these concerns grew out of particular cases of frustration with legislative intransigence in the early nineteenth century, they were also the product of a distinct understanding of constitutional revision, which was revealed in the course of the convention debates.  It became clear, at an early stage in the proceedings, that few of these convention delegates were wedded to the federal model of constitutional revision.  In the midst of a debate in the New York Convention of 1821 over whether to relax the requirements for proposing amendments, Mr. Root argued that “the constitution of the United States had not been sufficiently liberal on thin subject, and that many salutary amendments had been prevented.”
  In similar fashion, Mr. Hornblower argued in the New Jersey Convention of 1844: “Much has been said about the Constitution of the U.S. He thought that there was no parallel between that and the Constitution of New Jersey. . . . He thought the requirement of the consent of two‑thirds to amendments of the Constitution of the U.S. was a wise one, but that no such rule was necessary in a State.  He thought we must trust ourselves and the people, and that the fears that had been expressed were imaginary.”
 

Nor were most delegates wedded to the decisions made by the first wave of state constitution‑makers. Mr. Randolph of New Jersey acknowledged that “the argument in favor of the two‑thirds principle drawn from the Constitutions of other States, is a fair one, and merits a fair answer.”  In his view, though, the conditions that had led to the adoption of these provisions were no longer applicable.  He argued that these constitutions had been made “at a time when it was necessary to protect the ruled as well as the rulers,” and “[t]hat this principle was first introduced into our constitutions soon after the Revolution, when European statesmen were predicting our ruin by popular influence; and that it has since been copied by newer states without consideration.”
 

When it came to outlining a model that would be suitable for the states in the contemporary era, convention delegates advocated a flexible approach to constitutional revision, and they frequently relied on Jeffersonian arguments to support this position.  Some delegates argued that it was important to permit future generations to take account of the scientific advances that would inevitably be made in coming years.  Mr. Steele argued in the Indiana Convention of 1850‑51: 

Why is it that we should attach so much weight to the idea of the inviolability of our fundamental law?  If it contain errors shall we not correct them?  If it sanction abuses are we to be prevented from correcting those abuses, through our veneration for established usages?  Such a doctrine is not consistent with our theory of government. We live in an age of progress.  Have gentlemen so great a reverence for antiquity that every change is to be prohibited?  The very purpose for which we were sent here was to make improvements in our system of government, to avail ourselves of all the lights which the experiences of other States and of our own furnishes us, in order to make our organic law as perfect as it is possible to make it, and as consistent with the theory and practice of free government as it is in our power to do.  But when we have done all this, shall we say that we have arrived at the farthest point in the process of improvement ‑that no further advance can be made ‑‑ that there will hereafter be no necessity for alteration ‑‑ that we are to remain stationary and seek no further advance in the science of government?  It appears to me that gentlemen are assuming for their work a degree of merit to which it is not, perhaps, fully entitled.

Other delegates premised their argument on the need to combat corruption, which might come about as a result of unforeseen political and economic developments or through the natural degeneration of political institutions.  According to Mr. Root, for instance: “We have been told that we must make a constitution for future ages, when this state shall become populous and corrupt.  In that case, it ought to be so made as to be capable of alteration, so as to check the first appearance of corruption.  It will undoubtedly require alteration, as the condition of society may change.”
 

Still other delegates were guided by a particular fear: that legislatures might fail to propose necessary amendments to expand the suffrage or redraw district lines.  As Mr. Hornblower argued, “the time might come when the people would desire a revision of the Constitution as to the basis of representation.  The change in the population, and other circumstances, would happen once in 10 or 15 years, which would render it proper that the people should have the power of revising the laws.”

The federal constitutional model was not without its defenders, several of whom advanced arguments that echoed Madison’s position.  Some delegates, such as Mr. Hazzard in the Pennsylvania Convention of 1872‑73, adverted to the loss of veneration that would accompany frequent revision.  He thought that “the less there is of breaking up of our fundamental law the better.  The experience of history teaches me that those who disturb their fundamental laws the least have the most stable government.  We know that France changes her Constitution often, and she is always in turmoil.  Mexico and the South American States are changing their Constitutions and laws often, and they are always in turmoil and revolution.”
  Others were concerned that frequent revision would stir up popular passions.  Mr. Ritchey of Indiana desired to place “a necessary check upon the too frequent introduction of propositions to change the provisions of the Constitution.  If there is anything that should be held sacred, and scrupulously guarded against hasty and inconsiderate changes, it is the fundamental law of this State.”
  Likewise, Mr. Newman of Indiana made it clear that he "would not have the country agitated with propositions to amend the organic law year after year.”
  In similar fashion, Mr. Field of New Jersey defended a super-majority requirement for amendments on the ground that “[a]gitation ‑- restless, unnecessary agitation was to be deprecated.”

In the end, though, and despite these dissenting views, the Jeffersonian view ultimately prevailed. Nearly half of the states changed their amendment procedures to provide that legislatures need only approve amendments by a simple majority, rather than by a super-majority vote, while another group of states chose to require a majority in the first legislative session and a super-majority in the second session.  In a move that became increasingly popular after many states moved from annual to biennial sessions, some two‑thirds of the states also eliminated the requirement that amendments be approved by consecutive legislatures.  In addition, in response to the problem of ballot drop‑off, most states permitted amendments to be ratified by a majority of the votes that were cast on that particular question rather than by a majority of the votes cast in the entire election, which was much more difficult to obtain.
  Moreover, as the nineteenth‑century progressed an increasing number of states began to permit the people to pass judgment at periodic intervals on whether to hold a convention, and by the turn of the twentieth century this process was in place in a quarter of the states.

Although the state approach to constitutional revision has therefore unfolded quite differently from the federal tradition, in that there have been over 150 constitutions and 6000 amendments to the current constitutions,
 it is important to place these developments in their proper context and to examine the logic of the state position.  What has not been fully appreciated, and what is only revealed through the convention debates, is the logic underlying this approach.  Once one examines the motivations of the individuals who drafted and made use of these flexible amendment procedures, it becomes evident that nineteenth‑century state delegates were responding to a number of significant problems, including legislatures’ reluctance to redraw district lines at regular intervals or to expand the suffrage as public opinion demanded.  Moreover, underlying these particular concerns was a distinct understanding of how constitutions ought to be revised.  The delegates were well aware of the various possible ways in which revision procedures might be structured, including the inflexible approaches that were adopted in the federal and early state constitutions.  The delegates’ rejection of those alternatives was due not to a lack of information or deliberation but rather was the product of their considered judgment that these arrangements were ill suited for the state experience.  Their understanding was that the federal constitution could remain brief and stable because the federal government’s responsibilities were limited throughout the nineteenth and early twentieth century.  The state governments, on the other hand, were responsible for dealing with most problems of governance, and it was thought to be appropriate to provide adequate opportunities for registering the expected advances in the science of politics and addressing the equally inevitable corruption of political institutions.

II.  SUSTAINING REPUBLICAN INSTITUTIONS

Although the Anti‑federalists were quite concerned with the qualities of citizenship that were needed to sustain republican institutions,
 neither the delegates to the federal convention nor the authors of the Federalist Papers confronted this question directly.  The closest that they came to addressing the matter was in Federalist No. 55, where Madison noted, in the course of defending the size of the proposed House of Representatives, that: “As there is a degree of depravity in mankind which requires a certain degree of circumspection and distrust, so there are other qualities in human nature which justify a certain position of esteem and confidence. Republican government presupposes the existence of these qualities in a higher degree than any other form.”
  When it came to defining these qualities, however, or determining whether governments had any role to play in nurturing them, Madison and the other founders were silent.

Nor has there been much debate on this topic in the years since the founding period.  To be sure, the passage and repeal of the 18th Amendment spurred some deliberation about the governmental role in shaping citizen behavior, but this decade‑and‑a‑half national experiment with Prohibition is generally viewed as an aberrant case.  In addition, in recent years, the U.S. Supreme Court has dealt tangentially with the questions of whether governments may prohibit obscene or indecent material, on the one hand, or provide financial support to religious institutions, on the other hand.  On the whole, however, these cases have afforded few opportunities for direct confrontation with the issue of governmental responsibility for forming citizen character.

The situation is much different at the state level, however, where convention delegates have engaged in extended discussions about the governmental role in superintending the character of the citizenry.
  These state conventions have been a frequent forum for debating the way in which governments might encourage certain modes of virtuous behavior, particularly the practice of religion.  Delegates have also been concerned with discouraging certain forms of vicious behavior, such as gambling and drinking.
 

Proposals to provide financial support for religious institutions were the most visible manifestation of the state delegates’ concern for character formation, and this issue provoked heated controversies throughout the nineteenth and early twentieth centuries.  In the early part of the century, this debate principally took the form of determining whether state governments should encourage virtuous behavior by providing direct support to churches.
  Thus, in the course of the Massachusetts Convention of 1820, which featured debates over whether to repeal the religious oath for office‑holders and whether to exempt individuals from paying taxes to support religious societies, a number of delegates argued that it was not enough for republican institutions to presuppose the existence of certain qualities of citizenship; they needed to actively foster these traits.  Mr. Bliss, for one, “insisted upon the importance of sustaining religion and morality,” and would have retained each of the constitutional provisions that provided that sustenance.
  Similarly, it was evident to Mr. Saltonstall that the people “have a right to adopt such measures as will promote the happiness of the people and the good order and preservation of civil society.  Whatever tends to promote these great objects, it is the duty of government to cherish and support, because these are the objects for which government is instituted.  The design of government is not merely the security of life against those who would plunder it, but to improve the character and condition of those who are subject to it.”

Although the citizens of Massachusetts agreed to remove their religious test for office‑holders and then voted in 1833 to effect a complete disestablishment, thereby becoming the last state to do so, the debate then turned to the question of what should be the proper relationship between religion and education.  During the latter half of the nineteenth century, convention delegates in Massachusetts and many other states were faced with the question of whether to provide public support to religious schools and, conversely, whether to permit religious expression in public schools.  Although some delegates continued to express support for the general proposition that governments should support religious education, the states increasingly voted to distinguish between the roles of political and religious institutions.
  Typical of the prevailing view during this period were the comments of Mr. Underwood during a debate over Bible‑reading in the public schools in the Illinois Convention of 1869‑70.  Mr. Underwood agreed that republican governments derived much support from activities such as Bible‑reading, but he “would not rely at all upon governmental instrumentality for the perpetuation of the principles contained in that book.”
  Throughout the course of the nineteenth century, Mr. Underwood's position increasingly became the dominant one.

The debate then turned, in the early twentieth century, to the question of whether to permit governmental support of religious charities, hospitals, and colleges and universities. In a series of conventions held in the first two decades of the twentieth century, delegates increasingly rejected the view that the governmental interest in character formation was best served by commingling the funds of political and religious institutions.  In the course of the Massachusetts Convention of 1917‑18, Mr. Pelletier traced the changes that had taken place during the previous century.  He argued: “The denial of financial support to religion . . . never has meant and never can mean the abolition of religion but means only a transfer of the responsibility of maintenance to those whom it most concerns, ‑‑ to the members and communicants of each particular religion or sect. . . . Religion, which from the words of Washington in his farewell address, and throughout our own Constitution, has become of the web and woof of sound citizenship, is ever to be protected but not supported from public funds.  The vital question today is whether the handmaids of religion, education, and charity, under private control, should have support from public funds.”

Although the desire to provide direct aid to religious institutions enjoyed support in a relatively limited number of states and for a relatively short period, the movement to discourage gambling and drinking enjoyed significant support across the country and throughout much of the nineteenth and early twentieth centuries.  The prevailing view was that these activities were detrimental to public virtue, that governments had a responsibility to regulate them, and that this ought to be enshrined in the people’s fundamental law.

The question of whether or not to prohibit lotteries was a frequent topic of discussion among convention delegates. Although it was not uncommon in the late eighteenth century for states to rely on lotteries to raise funds to build institutions and roads, by the early nineteenth century there was some question as to whether this practice should be continued.
  The view that eventually prevailed in the ante‑bellum era was that lotteries were associated with certain character traits that were incompatible with republican government.  Thus Mr. Dodge argued in the New York Convention of 1821: “The evil consequence of lotteries is more extensive that we can at first imagine.  It tends to demoralize the state ‑‑ it sets an example which is followed by every class of society ‑‑ it loosens the moral obligations of society, and corrupts and adulterates the source ‑‑ and the branches and streams which emanate from it become, of necessity, adulterated also.”
  Mr. Duer of New York was of a similar mind.  He thought that the 

principal evil was their tendency to promote and encourage a spirit of rash and wild speculation amongst the poor and labouring classes ‑‑ to fill their minds with absurd and extravagant hopes, which diverted them from the regular pursuits of industry; and the continued indulgence of which was seen to be destructive to those principles and habits which it should be the object of every wise government to cultivate and preserve. . . . He hoped he might concur with other gentlemen, in seeking to prevent a practice productive of these consequences, without subjecting himself to the imputations of affecting an extraordinary purity, or leaning to a Pharisaical rigour of morals.
  

Mr. Dimmick, a delegate to the California Convention of 1849, reached a similar conclusion.  He asked the assembled delegates: “Shall this State, which is to introduce our great republican principles of government to the nations of the Pacific, derive its means of support from the ruins of individuals? . . . He trusted not.”

There were assorted objections to constitutional lottery bans.  Some delegates were attracted to the financial benefits of lotteries.  Mr. Young of New York, for instance, reminded the delegates that “large sums of money had been raised” for a variety of internal improvements and that this revenue would be difficult to replace.
  Mr. Spencer of New York was concerned that a ban on lotteries might not be enforceable.  He “was far from friendly to these lottery establishments, but as it was an evil that we could not get rid of, it would be as well to leave it to the discretion of future legislatures.”
  Still others, including Mr. Shannon of California, thought that the proposition was not a proper subject for constitution making.  He thought that the charge of the convention was “to lay down the broad principles of a republican form of government,” and that matters such as this “should be left to the Legislature."
 Chancellor James Kent of New York came the closest of anyone to challenging the premise underlying these proposals: that constitution‑makers were properly charged with superintending the character of the citizenry.  He thought that the question of whether to adopt a lottery “was a business that properly belonged to legislative discretion, and we did not came here to establish systems of ethic.”

In the end, lottery bans were adopted in nearly every state in which the issue surfaced in the nineteenth century.  Mr. Dodge of New York best summed up the prevailing attitude: 

But why, the question was constantly repeated, why not leave the subject to the discretion of the legislature? Because, he would reply, this was exactly one of the subjects on which the discretion of an ordinary legislature was not to be trusted.  Legislatures were always under a strong temptation to resort to lotteries as a mode of raising revenue; and from a temptation to which it was more than probable they would yield, the constitution should preserve them.
 

As a result, by the onset of the Civil War only three states had failed to enact a constitutional or statutory ban on lotteries.
  The one exception to this trend was Louisiana, where delegates to the Convention of 1867‑68 repealed the existing ban and authorized the incorporation of the Louisiana Lottery, which was the only public lottery operating for nearly two decades in the postbellum era.
  With its closing in 1894, however, lotteries were completely eliminated for the next seven decades, and it was not until New Hampshire adopted a lottery in 1964, after which many other states soon followed suit, that lotteries were once again abundant.

The movement to prohibit the sale and consumption of alcohol attracted even more passionate support and engendered even greater opposition.  Beginning with the passage of the first wave of prohibitory liquor laws in Maine and a dozen other states in the 1850s, the country experienced several waves of prohibition laws that peaked again in the 1880s and then in the l910s.  As William Novak has argued: “Movements for restricting the manufacture, sale, and/or consumption of alcoholic beverages were at the center of the large antebellum effort to reform and redeem American morals and manners.”  In fact, “[t]he ‘liquor question’ produced a public discussion of the principles and practices of early American governance second only to that other great constitutional crisis of the nineteenth century ‑- ​slavery and Civil War.”
  For the most part, these discussions were conducted in state legislatures and, occasionally, in state courts, but they frequently cropped up in the course of state convention debates.

In the view of many convention delegates, governments were properly charged with prohibiting immoral behavior, and this responsibility would be best satisfied by enacting a constitutional ban on the sale and manufacture of liquor.  Thus Mr. Coats argued in the Ohio Convention of 1873‑74 that “the sale of intoxicating liquors as a beverage is the great and crying evil of the age," whose abolition was advancing on a number of fronts, including “prayer, faith, and works.”  But, he urged: “We must also have moral suasion and legal suasion; or in other words, we must have laws that will compel men to do right and refrain from doing wrong.”  In his view: “The first principles, powers and duties of legislation consist in commanding what is right, and prohibiting what is wrong; and it will not be claimed that the principles applied to general legislation are not equally applicable to the work of forming the fundamental law, to become the basis of legislation."
  In the Pennsylvania Convention of 1872‑73, Mr. White expressed his sympathy with this view.  Taking note of the occasional objection that government has “no right to prohibit a citizen from manufacturing and selling liquor,” he responded that “[g]ambling and lotteries were, at one time, openly practiced, and protected by law. Now they are forbidden and punished."  After referring to a number of additional activities that legislatures had also moved to prohibit, he concluded: “If this can be done to promote health, how much stronger is the right and the obligation of the State to protect not only the health, but the morals and the lives of the people.”

To the extent that these proposals were rejected, it was not so much because the delegates rejected the proposition that governments should play a role in character formation ‑- ​although some delegates occasionally advanced such an argument ‑‑ but rather because delegates succeeded in raising practical objections to the proposed constitutional provisions.  Several of these delegates, such as Mr. Beebe of Pennsylvania, acknowledged that the matter was “a question of vital interest to the masses" and “paramount to any other subject at the present time, except, perhaps, the corruption of legislative bodies,” but were wary of submitting the liquor plank to the voters as part of the entire constitution. Mr. Beebe, for one, preferred that the subject be “submitted as a separate article," so that it would be less likely to imperil the passage of the entire document.

Mr. Voris of Ohio was concerned not so much about whether the measure would pass but whether it was capable of being enforced.  In his view: “All recognize that public virtue is essential to the well‑being of any people. So fundamental is this idea, that it is adopted as a principle in politics, that whatever corrupts public virtue should be prohibited, and whatever is necessary to its development, should be fostered by the State." 
  He was even willing to acknowledge the wisdom of abolishing the liquor traffic, at least insofar as one adopted the viewpoint of “the statesman or philanthropist.”  He believed, however, that “[t]o give practical effect to any human law, it must be adapted to the condition of society for which it is made; public sympathy must be sufficiently in sympathy with it to give it force. . . . We must, therefore, take into account the present and prospective moral sentiment of the people in formulating for them either organic or general laws for their government."  In this case, he thought that it was “a conceded fact that our enactments regulating the evils resulting from the sale of these liquors are in advance of public sentiment throughout our State."  In his view: “Better [to] have such laws as will secure obedience, though they fall short of much that is needed, than have rigid laws which are generally disobeyed."

Due in part to objections such as these, proposals to implement statewide liquor bans went dawn to consistent defeat in nineteenth‑century conventions.
  For the most part, state constitution‑makers relied on other mechanisms for encouraging temperance.  Delegates in some states chose to permit localities to assume responsibility for deciding the issue.  Other states implemented licensing mechanisms that required proprietors to meet a series of requirements before they could obtain a liquor license and then held them responsible for the abuse of that privilege.
  Only in the second decade of the twentieth century did states begin to rely on constitutional provisions, in significant numbers, to achieve abolition.  By the 1920s, the issue had been elevated to national status, in the form of the 18th Amendment, and after that point, the state constitutional tradition would lose its distinctiveness in this area.

The principal point to be drawn from the convention debates in each of these areas is that scholarly preoccupation with national institutions has obscured the extent to which state constitution making has been concerned with forming citizen character.  Moreover, to the extent that scholars have given attention to these sorts of state constitutional provisions, there has been a tendency to view them as evidence of an underdeveloped understanding of constitutionalism.  Once we turn to examine the debates and proceedings of these state conventions, however, it becomes possible to appreciate the logic of the state tradition and to advance a different conclusion.  In contrast to the view that informed constitution‑making at the federal level, state convention delegates followed Elihu Root, president of the New York Convention of 1915, in believing that “[i]t is the proper office of a Constitution not merely to provide the framework of government but to declare the principles of political morality and the rules of right conduct which are to control the State in its relations to the individual citizen.”
  Few delegates disagreed with the proposition that the fundamental law ought to reflect a polity's concern with the development of the character of the citizenry; the principal debates took place over the way in which constitutional provisions could best accomplish that goal in particular cases.

II.  CONTROLLING REPUBLICAN INSTITUTIONS

There was little disagreement among the federal convention delegates about the fact that American governing institutions should be constituted on a republican foundation.  Nor were there many disputes about the basic requirements of a republican form of government.  As Madison argued in The Federalist, a republican government is one “which derives all its powers directly or indirectly from the great body of the people, and is administered by persons holding their offices during pleasure, for a limited period, or during good behavior.”
  Nor, finally, was there much debate about what constituted the principal threat to republican government.  Although the founders were concerned with the problems associated with both majority and minority factions, the main threat was thought to emanate from tyrannical majorities.  According to Madison: 

If a faction consist of less than a majority, relief is supplied by the republican principle, which enables the majority to defeat its sinister views by regular vote.  It may clog the administration, it may convulse the society; but it will be unable to execute and mask its violence under the forms of the Constitution.  When a majority is included in a faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling passion or interest both the public good and private rights.  To secure the public good and private rights against the danger of such a faction, and at the same time to preserve the spirit and the form of popular government, is then the great object to which our inquiries are directed.
 

The principal task for the delegates to the federal convention, therefore, was to arrange institutions in such a way as to reduce the threat of tyrannical majorities, and they carried out this goal by creating a large, commercial republic,
 ensuring that public opinion would be expressed in an indirect form,
 and structuring institutions so as to reduce the predominance of the legislative branch (through which the popular will was expected to be represented most directly).
  In each case, the principal concern was with ensuring that popular opinion would be expressed in a deliberate, rather than an immediate, form.
 

There have, of course, been a number of challenges to this understanding of republicanism at the national level.  Toward the close of the nineteenth century, democracy gradually replaced republicanism as the principle that informed the design of national institutions,
 and in the first two decades of the twentieth century, the efforts of individuals such as J. Allen Smith, Woodrow Wilson, Charles Beard, and Herbert Croly
 led to the democratization of the presidential selection system and a direct role for the people in the selection of U.S. Senators.
  The course of the twentieth century witnessed a continuation of this trend, most notably in regard to changes in the relationship among the presidency, congress, and political parties.
  Even once these changes are taken into account, however, there have been relatively few significant changes in the form and structure of national governing institutions.  Moreover, to the extent that changes have been enacted, these have taken place outside of the formal processes of constitutional amendment and revision.

At the state level, though, there has been a much more far-ranging experimentation with institutional forms and structures, and, moreover, state constitution making has been informed by a belief that the principal threat to republican government emanates not from misguided majorities but rather from special interests.  In particular, on the basis of their experiences, state convention delegates became convinced that the federal convention delegates had given insufficient attention to the problem of minority faction and that Madison had been overly optimistic when he concluded that these particular interests “may clog the administration, [] may convulse the society; but [] will be unable to execute and mask [their] violence under the forms of the Constitution.” 

Throughout the course of the nineteenth‑century, state convention delegates increasingly concluded that special interests were doing a great deal of violence, principally through the power that they wielded over state legislators.  As Mr. MacVeagh argued in the Pennsylvania Convention of 1872‑73:

[N]otwithstanding the good men who have been there and are there now, the legislation of this State, for private advantage, has been and is often a matter of bargain and sale.  Unfortunately, this is true of the Legislature of almost every American State, and even, as is being daily proven, of the national Legislature also.  Gentlemen, this is the crying evil, the menacing peril of free institutions in America.  This is the deadly cancer which is eating into the very heart of the body politic, and we will not help ourselves by crying that we are not sick; we will do no good to anybody by robing ourselves in the robes of an unrighteous indignation and declaring that we are as healthy, as sound, and as pure as in the early days of the Republic.
 

Some delegates attributed this state of affairs to a decline in the character of public officials.  Mr. Harry White of Pennsylvania argued that although “we have as much virtue now as we had” in earlier days, “the practices and habits of legislators have entirely changed.”
  Others placed the blame on the growth of corporate interests and the work of their lobbyists.  Mr. David White, also of Pennsylvania, argued: 

The Legislature did not corrupt itself. If the temptation had not been presented there would have been no fall. But, sir, there are men, high in station, holding immense powers, surrounded with everything that heart can wish, who deliberately and officially set themselves to work every session to corrupt the legislators of the people. . . . No sooner does the Legislature assemble than there come up to that body men who are the paid officials of immense corporations, who open their rooms, grandly furnished, and who are there button‑holing members, watching legislation, and, no doubt, corrupting those who can be corrupted.
 

Whatever the cause, there was widespread agreement that existing institutional arrangements were deficient, and constitution‑makers therefore considered a series of reforms that were intended to increase the likelihood that the public interest would prevail over special interests. 

The first set of proposals was introduced in the first part of the nineteenth century and sought to alter the procedures by which legislatures considered and enacted bills.  Convention delegates were concerned, in particular, with the practice of logrolling and with the omnibus bills that characterized the state legislatures of the day.  The fear was that legislation crafted in this fashion ran the risk of empowering special interests rather than the public interest.  In the Indiana Convention of 1850‑51, Mr. Stevenson recounted a series of ways in which this had occurred:

Take the case of revenue bills. It was usually the case that a majority in both Houses could be found to pass such bills.  But if a majority in one House desired to pass a bill which was obnoxious to the other, then it was generally tacked on to a revenue bill and passed in that way. . . . Bills of this kind should not be forced upon the country against the will of the majority, and the Convention ought to provide some means by which a stop could be put to the practice.  There was another thing which gentleman had, doubtless, frequently seen in legislative bodies.  A certain set of gentlemen might have a bill which they wished to have passed, but that could not pass upon its own merits.  There might, at the same time, be another bill pending, which had merits, but which was yet weak, and the friends of the two measures would join together and pass two measures conjointly, neither of which had merit sufficient to sustain themselves separately.
  

In light of these practices, delegates in a number of mid‑nineteenth century conventions sought to ensure that bills were read on three separate days before being voted upon and that they contained a single subject and an accurate title.  Mr. Dobson of Indiana argued: 

The title of a bill should be clear and explicit.  But under the system of log‑rolling, which prevails in the Legislature, it had become, in fact, like a nick‑name, conveying no true idea of what it purports to indicate.  It is no indication of what the contents of the law are.  I hold that the title of a bill ought to be correct; that a law should not sail under false colors.  It is a duty we owe to the people that every law that is passed should be expressed in plain and simple language, in order that the people may understand it.
 

These proposals did not go unchallenged. Some delegates, including Mr. Nave of Indiana, feared that these limitations on legislative procedure would “entail a curse on the country in lieu of a blessing,” in that they would give rise to numerous controversies that would be left “for the courts to determine.”
  These limitations would also have the perverse effect, according to Mr. Gibson of Indiana, of permitting a dishonest legislator, “at the close of a session, to smuggle some trifling section into the most necessary and perhaps important law of the session, and thus defeat the action of the Legislature and perhaps the will of the people.”
  It is significant, though, that few delegates challenged the theoretical premise underlying these proposals: that there was a need to restrict special‑interest influence in the legislative process.  The principal disagreements took place over how best to achieve this goal in practice.  In the end, these particular objections were generally overcome and many of the proposals were encoded into state constitutions.

Convention delegates turned next to address the problems occasioned by the passage of “special” and “local” laws that applied only to particular individuals, groups, or municipalities.  These sorts of laws were criticized on a number of grounds, including their tendency to add to the volume and complexity of the statute books.  The chief concern, though, was that they empowered particular interests.  Robert Luce, an early twentieth‑century authority on legislative assemblies, believed that “nearly all lobbying is due to special bills,” and that “[a]s the prolific source of bribery and corruption' special bills have done more than any one thing to bring American legislatures into disrepute.”
  In the Nevada Convention of 1864, Mr. Banks looked to the experience of the state’s western neighbor and concluded that “since the system of special legislation has been adopted, the Legislature of California has been surrounded by a set of vampires, whose business it has been to rob by statute, and steal by law.”
  Mr. Collins argued in the same convention that: 

The great curse that has afflicted this Territory, and that afflicts every State and Territory where it is not proscribed by law, is this matter of special franchises    . . . . Now we had thought that the two Legislatures of this Territory, preceding the last, had given away everything that could be given; but if you look at the proceedings of the last session of the Legislature, you will find that nearly one‑third of all the acts of that body consisted in the giving away of franchises and special privileges, to individuals who were lobbyists about the Legislature.
 

The best way to address this problem, according to Mr. Furman of Pennsylvania, was to provide that the Legislature “shall not pass any special laws in the following cases, and then proceed to enumerate the subjects over which the Legislature shall have no power.”
  The effect of such a provision would be to “leave the general legislative power to regulate all general affairs. . . . 

In other words, the frauds ‑‑ the growing leprosy of the State ‑​- occasioned by the special legislation of which we have heard so much during the session of this Convention, in the good old city of Philadelphia, we would hear of no more.  We would hear no more of car loads of men going from here to Harrisonburg for the purpose of getting a bill enacted for the construction of an additional city railway. Those gentlemen would be heard in the city or the councils, where everybody else in the City or County could he heard.
 

Assorted objections were raised in the face of these proposals.  Some delegates defended special laws on their merits. Mr. Fitch of Nevada thought “there is nothing so well calculated to develop and open up a new country as this very special legislation, about which so much has been said. . . . If these franchises had never been granted, and these roads and bridges never built, the country would not have been developed as it has been.”
  Others, such as his fellow delegate Mr. Johnson, were more concerned about the effectiveness of an absolute ban on these types of laws, and argued that “there are evils growing out of our proposed restrictions much greater than any benefits which can possible be secured by them.”
  At the end of the day, though, prohibitions on various forms of special and local legislation were adopted by numerous state conventions during the second half of the nineteenth century.

As the nineteenth century progressed, convention delegates in a number of states began to consider yet another proposal to curb the power of special interests.  Although annual legislative meetings had at one time been prized as a means of guaranteeing that elected representatives would be faithful to the public trust, delegates increasingly came to believe that the public good would be best served by limiting the duration and frequency of legislative sessions.

There was little disagreement about the need to reduce the length of the sessions, and provisions were enacted in order to prohibit legislatures from meeting beyond a certain date or to prevent legislators from receiving any salary after that point, which was a device that was particularly effective in accomplishing its goal.
  The logic behind these provisions, as Mr. Dale explained in the Illinois Convention of 1847, was that “[t]his reduced pay and the short time allowed for legislation will induce the Legislature to enter immediately upon the business of legislation, and to legislate only on matters called for and necessary to be legislated on.”

The question of whether to adopt biennial sessions proved to be more controversial.  On one hand, Mr. Geddes of Illinois “thought we had had too much legislation, and that it would have been much better for Illinois if there had been no Legislature for the last twelve years.”
  Likewise, Mr. Carter of Pennsylvania believed "that the action of that body has been a perfect stench in the nostrils of the people,” and “saw nothing but good that can result from the institution of biennial sessions.”
  Mr. Boyd, also of Pennsylvania, was of a similar mindset. The principal advantage of biennial sessions, in his view, lay not so much in the reduction of legislative expenses or the size of the lawbooks.  These were important benefits, but even more important was the reduction in the power of the special interests.  He argued: “I believe there is standing between the people and the Legislature a body of men known as politicians, and notwithstanding gentlemen fresh from the House of Representatives tell us that there is no guile in that body, and that there is no corruption there, I believe there is.”  It was his belief, though, that “if we have biennial sessions, one‑half of Othello’s occupation will be gone; that the third house cannot subsist unless they are annually fed at the crib of State.”
 

Those who defended annual sessions did not take issue with the general proposition that special interests permeated the legislatures and ought to be restrained.  The primary concern was that biennial sessions would not accomplish this goal.  In fact, some argued, the move from annual to biennial sessions might actually increase the probability that corrupt legislators would be elected. Mr. Bartholomew of Pennsylvania believed that “those who come fresh from the people are pure, . . . but if you have men there who are free from this control of the people, they soon become . . . ‘artists’ in legislation; they become skilled men ‑- men who look upon law‑making as a sort of life‑business.”
  Moreover, Mr. John White of Pennsylvania argued, biennial sessions might actually serve to empower, rather than to restrain, the corporate interests.  In his view: 

To the immediate representatives of the people, those who come up annually fresh among themselves, knowing their feelings and their views, and reflecting the latest expression of their will, must we ever look for protection from oppression and for the redress of grievances. If there ever comes a struggle in this State, as some have expected, between the people and the vast monopolies and corporations existing all around us, the people must look to their representatives for defense and protection. . . . Therefore, sir, I want that Assembly to come up annually from the people, expressing their views and their wishes.
 

Despite these arguments, all but five states moved to adopt biennial sessions in the late nineteenth and early twentieth centuries, and two states even experimented briefly with quadrennial meetings.

An additional way in which convention delegates sought to reduce special‑interest influence was by challenging the bicameral principle on which all state legislatures were organized.
  Although bicameralism was originally viewed as a guarantee of legislative deliberation, on the ground that it permitted a refinement of the public views, during the course of the nineteenth century a number of convention delegates came to believe that this arrangement did more to thwart than to secure the public interest.

In one sense, the proposal to eliminate bicameralism was in line with previous reform measures, in that it promised to reduce expenses and complexity.  In another sense, though, it differed from these other proposals in that it was designed not to limit the capacity of special interests to secure passage of partial legislation, but rather to prevent special interests from blocking desirable laws.  As James Dealey argued in 1914: “Presumably a bicameral system is suited to an aristocracy where class distinctions are emphasized; or to a federation in which a second house may represent the constituent states or commonwealths.”  There was no need for such a device in a republican government, however, and in fact experience had demonstrated that bicameralism was responsible for “political bargaining, deadlocks, a lack of legislative responsibility and a multiplication of useless legislation.”
 

A unicameral legislature, on the other hand, would permit the voice of the people to be expressed more immediately and concretely.  Moreover, lobbyists would be less successful in practicing their skills, on account of the fact that the citizens would be more informed about legislative proceedings and therefore more apt to detect corruption.  As Mr. McCormick argued in the Ohio Convention of 1850‑51: 

The people of Ohio are a unit; they are one and indivisible.  Their interests are one and indivisible.  Their wants are one and the same.  Then why propose that legislation for them should be placed in two distinct bodies.  If the voice of the people is to be heard and regarded as the voice of sovereignty, it can as well find expression in one class of delegates, as two.

Although several early‑twentieth century state conventions gave serious consideration to adopting a unicameral legislature, Nebraska was, in the end, the only state that actually did so.
 In all of the other states, the two‑house legislature had not only the weight of tradition on its side but also the Madisonian argument that it was necessary to provide adequate checks on popular majorities.  As Mr. Luce argued in the Massachusetts Convention of 1917‑18, in the midst of a speech that summed up the dominant view of the matter: “[W]e have found that it is not wise to allow one body, without the mature second consideration of another body, to decide our fate.”

The most radical challenge to the original understanding of republicanism came in the form of the early‑twentieth‑century direct‑democracy movement, which rejected altogether Madison’s distinction between democratic and republican forms of government.  In a series of state conventions during the first two decades of this century, delegates argued that the various procedural and substantive legislative limitations that had been enacted in the course of the nineteenth century were insufficient to combat the special‑interest influence that permeated the state legislatures.  Accordingly, they proposed to adopt the initiative, which permitted the people to enact laws or constitutional amendments independently of the legislature, the referendum, which enabled the people to repeal laws that had already been enacted by the legislature, and the recall, by which the people could unseat legislators who had betrayed their trust.

Not surprisingly, a number of delegates who objected to these reform proposals called attention to their incompatibility with the original understanding of republicanism and argued that they should therefore be rejected.  Mr. Doe argued in the Arizona Convention of 1910: 

The men who framed our constitutions were largely men possessed of a broad knowledge of existing forms of government and just as well aware of the distinction between a republic and a democracy as between either of those and a monarchical form of government.  Had they desired a government in which the people of the states might either exercise governmental powers directly or through representatives exercised by them at their option, they would unquestionably have guaranteed to the states a democratic form of government.  Presumably they believed a representative form of government preferable under existing and, so far as they could foresee, future conditions, and used the word ‘republican’ instead of ‘democratic’ advisedly.
 

Similarly, in the course of the Massachusetts Convention of 1917-18, William Kinney also adverted to the original understanding or republicanism and argued that the proposed system of direct democracy was “opposed to, and cannot exist in connection with, the system which I have outlined."

The delegates who supported direct democratic institutions responded that there had been dramatic political and economic developments since republican governments had been originally constituted in the late eighteenth century, and that in view of these conditions, existing institutional arrangements were no longer capable of securing the public good.  Thus, in an address to the Ohio Convention of 1912, Theodore Roosevelt argued that he was “concerned not with theories but with actual facts.  If in any state the people are themselves satisfied with their present representative system, then it is of course their right to keep that system unchanged; and it is nobody's business but theirs.  But in actual practice it has been found in very many states that legislative bodies have not been responsive to the popular will.”
  It made little sense to rely on the original understanding of republicanism, Mr. Okey of Ohio argued, because the founders “did not know the conditions that were going to arise in this country then.  They did not know about the great propositions that were going to confront the people in the future.”
  As Mr. Cobb of Arizona argued, “[d]elegated government had not then reached the refined state of commercialization which it has today.”

In light of these developments, supporters of the initiative, referendum, and recall contended that these direct democratic institutions would actually work to restore, rather than undermine, republican government.  Mr. Read of Ohio argued: “Instead of a destroyer of representative government, we offer you its conservator, with power to rescue it from the selfish, crafty schemers who manipulate it to secure special privileges.  We propose means to free it from annoyance and danger and make it more representative, more stable and more reliable.”
 In the end, this argument proved persuasive, in that the initiative and referendum were adopted in some form in twenty‑three states, particularly in the West but also in scattered areas of the East and Midwest.
  Supporters of the recall were slightly less successful, but by the 1920s this device had been adopted for executive and legislative officers in ten states and had been applied to all officials, including judges, in six of those states.

In the end, it becomes clear, on the basis of each of these state constitutional developments, that the meaning of republican institutions unfolded in a distinct fashion at the state and federal levels.  Whereas delegates to the federal convention were preoccupied with the threat of majority faction, during the latter part of the nineteenth century and first part of the twentieth century, state convention delegates viewed minority factions as a more pressing threat and structured institutions so as to address this problem.  Moreover, it becomes possible, once we examine these convention debates, to appreciate the logic of the state constitutional tradition. The dominant tendency has been to view this constant institutional tinkering and the proliferation of numerous legislative restrictions as evidence of an impoverished conception of constitution making.  As Alan Tarr has pointed out, however, “to a considerable extent the length and detail of state constitutions represented a considered response to real problems.  State legislatures had proved unworthy of trust, and it was therefore deemed necessary to restrict their powers.”
 Given that state governments were primarily responsible for governance throughout the nineteenth century, state constitution‑makers were charged with addressing most of the problems that arose during this time.  Faced with legislatures that were widely viewed as having been corrupted by particular interests, state convention delegates reviewed a variety of proposals and adopted those that they concluded were best calculated to secure the public good.

IV.  CONCLUSION

It has long been recognized that the state and federal constitutions have developed in quite different ways.  Even a cursory review of state constitutions reveals that, in comparison with their federal counterparts, state constitution‑makers have revised their fundamental law more frequently, given greater attention to substantive policy issues, and in particular to issues of morality, and experimented more widely with institutional arrangements.  What has not been fully understood are the reasons why state constitutions have developed in the ways that they have.  With a few prominent exceptions, scholars have generally tended to view these departures from the federal constitutional tradition as evidence of an impoverished conception of constitution making, and to suggest that constitution-makers from other countries who might seek to draw lessons from the American experience would be expected to view the state constitutional tradition in a negative light.

Once we turn to study the debates in state constitutional conventions, however, a different picture emerges.  It turns out that the delegates to these conventions were fully aware of the various possible ways in which constitutions might be structured and conceived, including the approach that was embodied in the federal constitution.  The decision to reject the federal model in several important respects is best understood not as evidence of an immature understanding of constitutionalism, but rather as the product of a considered judgment that conditions and circumstances required a different approach to constitution‑ making. To the extent that these conditions and circumstances are not unique to the American states, but rather are likely to be encountered by a good number of other countries around the world, constitution-makers who might seek to glean lessons from the American experience would be advised to undertake a careful study, and perhaps even to emulate certain features, of the approach followed by constitution-makers at the state level.

In particular, state convention delegates turned out to be unwilling to accept the federal approach to revising constitutions.  At the federal level, constitution‑makers and scholars believed, for various reasons, that frequent constitutional revision ought to be discouraged.  State constitution‑makers considered the benefits of following such an approach, but ultimately concluded that it was ill suited for the states.  State delegates faced a different set of problems than did their federal counterparts, in that state officials were responsible for dealing with most of the difficult problems of governance and therefore had more need of altering their institutions in response to changing conditions.  In addition, when state delegates assessed the Jefferson‑Madison debate on its own merits, independently of the states’ peculiar situation, they were more persuaded by Jefferson’s concerns about registering progress and checking corruption than by Madison’s fears about insufficient constitutional veneration and excessive disturbance of popular passions.

State constitution‑makers also confronted the question of what qualities of citizenship are necessary to sustain republican government and what is the proper governmental role in encouraging these qualities.  The delegates to the federal convention declined to assert a prominent role in forming citizen character, whether because they believed that the federal government lacked the power to do so, because they doubted that this was a proper role for a liberal government, or because they did not believe that these matters belonged in a constitution.  In contrast, because state legislatures possess plenary power and therefore have more of a capacity to promote or weaken citizen virtue, state convention delegates have thought it important to provide appropriate guidance to their legislators as to how they might best superintend citizen character.  Moreover, when state convention delegates considered the question of the proper understanding of a constitution, on its own merits, they consistently determined that constitutions ought not be confined to establishing institutions and offices of governance, but rather should also be concerned with expressing the people’s fundamental aspirations and commitments about the character of the polity.

With regard to the design of institutions, whereas federal convention delegates were motivated primarily by a desire to combat the ill effects of factious majorities, state constitution‑makers were more concerned with the threat posed by minority factions.  State convention delegates argued that special interests were naturally attracted to state institutions, given that they were responsible for much of the responsibilities of governing.  These delegates were also convinced that Madison had been much too optimistic about the capacity of a republican form of government to control the effects of minority factions.  As a result, the states experimented with a wide array of institutional devices for restraining particular interests and empowering the public interest.  In fact, in their desire to achieve this goal, nearly half of the states went so far in revising the meaning of republicanism that it has come to include direct democratic, as well as representative, institutions.
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