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The complaint that American courts are home to over-reaching judicial activists has become such a staple of late-twentieth-century conservative thought that we often forget how central the very same complaint was to early-twentieth-century liberals.  For decades, progressives railed against judicial power, which they viewed as a formidable, anti-democratic obstacle to positive social change.  Around 1937, a “Constitutional Revolution” occurred.  The activist gavel fell from conservative hands, soon to be taken up by liberals.


The Constitutional Revolution of the 1930s remains imperfectly understood.  Many scholars argue that “external” political factors (such as President Franklin Roosevelt’s landslide reelection in 1936 and the ensuing “Court-Packing Plan”) best explain the occurrence.
  Others insist that “internal” legal matters (such as changes in lawyering and legislative drafting techniques, a complex 1934 doctrinal shift, and a “portentous” footnote in an otherwise unremarkable 1938 Supreme Court decision) were determinative.


This paper differs from other accounts of the “Constitutional Revolution” in two respects.  First, its research net, though of admittedly loose weave, spreads far beyond the heavily fished waters of high politics and Supreme Court decisions to capture the views of lawyers, professors, and the attentive public who together comprised America’s inter-war legal culture.  

Second, this paper stresses the important (though little-recognized) role that civil liberties—especially the freedoms of speech and press—played in the dramatic constitutional transformations of the 1930s.  Although constitutional histories traditionally treat economic liberties and civil liberties separately, their early-century stories interweave.  Without the First Amendment, the decades-long constitutional crisis that climaxed in 1937 would never have resolved so quickly or so completely.

The “Old” Constitution


Although most Americans in most periods have avowed reverence for the Constitution, the meanings ascribed to that instrument have shifted over time.
  Between World War I and World War II, assumptions about the basic nature of American constitutionalism changed dramatically.  


At the outset of this period, free speech and the rest of the Bill of Rights were less central to constitutional thought than they would be at the period’s end.  For example, a World War I-era constitutional law text asserted something that no World War II-era text would dream of asserting: that the supposed “necessity” of adding the Constitution’s first ten amendments “does not now seem so apparent as it did when they were adopted.”
  Despite the best efforts of pre-World War I free speech fighters, the First Amendment and civil liberties did not occupy a “privileged position” within the American constitutional order during the first third of the twentieth century.


Property rights, however, did occupy a favored constitutional position during that period, as conservatives and liberals both recognized.  Conservatives believed that “the sanctity of property” was “woven into every paragraph and sentence of the . . . American Constitution.”
  On the other end of the political spectrum, progressives lamented--but did not deny--that the Constitution was “essentially an economic document” designed to protect “the fundamental private rights of property.”
  As described below, property would remain central to American constitutional thought through the mid-1930s. 

The  “Old” Constitution in Tension

One of the most intriguing features of constitutional thought between the world wars was the widespread belief that the Constitution was all but incompatible with continued governmental growth.  Americans across the political spectrum perceived that the expansion of government generated by industrialization was in tension with existing constitutional limits.
  One observer during the 1930s even proposed an updated Constitution to fit the industrial age.  It began:

We, the people of the United States of America, in order to establish a more perfect representative government in harmony with our . . . methods of transportation, communication, commerce, manufacture and agriculture . . . do hereby repeal the Constitution ratified by a convention of the states on Sept. 17, 1787, and do ordain and establish this Second Constitution for the United States of America. . . .


Both liberals (led by academics) and conservatives (led by members of the bar) perceived tension between the emerging social welfare state and established constitutional restraints.  The two groups split bitterly, however, over the best way to resolve this tension.

Liberals and the “Old” Constitution


Interwar liberals favored new governmental actions over old constitutional limits.
  Citing the “great . . . social and economic revolution [that had] gradually crept over our country since the Civil War,”
 liberals argued that the Framer’s Constitution was dangerously outdated.  “An eighteenth century constitution cannot, without change, be fitted to these modern twentieth century conditions,” a Yale Law Journal piece insisted in 1924.
  Johns Hopkins political scientist James Hart warned of “real danger” in the efforts of constitutional fundamentalists to “perpetuate our past in a world the founding fathers never knew.”
  Harvard’s William Yandell Elliott argued that the modern “condition of industrial nationalism” demanded more governmental action than could possibly be achieved under the “rigid machinery created in 1787.”  “It is now time,” Yandell declared in 1935, either “to modernize that machinery,” or to watch it be “pulled down piecemeal by force of circumstances.”

Conservatives and the “Old” Constitution

Conservatives acknowledged that governmental growth was on a collision course with property rights, states’ rights, and other traditional constitutional values.
  They disagreed mightily, however, with liberal plans to resolve the situation by sweeping constitutional restraints aside.  It was governmental growth, conservatives insisted, that must yield.  


Contrary to the liberal view that the “powdered wig and knee britches” Constitution was outmoded, conservatives insisted that its verities were timeless and universal.  Former New York Governor Nathan Miller stated in 1934 that the Constitution “provided a scheme of government based on fundamental principles as unchanging as human nature itself.”
  Chicago attorney Thomas Norton wrote that the nation’s founding instrument was “not of a past age but for all time.  It deals with principles of government as unchangeable as . . . the principles of morals covered by the Ten Commandments.”  And like the Ten Commandments, the Constitution could not be disregarded safely.

 
“Unless our people are awakened to the swiftly changing form of our government,” conservatives worried, the next generation would find liberty extinguished under a “government of the Bureaucrats, by the Bureaucrats and for the Bureaucrats.”
  R. E. L. Saner captured the embattled but determined mood of interwar conservative constitutionalism in his 1924 presidential address to the American Bar Association (ABA):

In these days of so-called progressivism and advanced political economy, we find men in every community who jeer at that [Constitutional] Convention and belittle its work.  They say . . . that the Constitution might have filled the need then, but is obsolete now. . . .  These ignorant, unpatriotic unthinking disciples of communistic thought would tear down where they could not build. . . .   They have never offered any constructive substitute, as indeed they could not, for while the Constitution may not be perfect, it at least has stood the test of nearly 150 years. . . .  [T]he Lilliputians of experimental schemes must not tear asunder what wise men have joined together.

The Great Depression and the New Deal

The economic crisis of the 1930s raised simmering constitutional tensions to a boil.  The Depression persuaded a majority of Americans that the liberals were right: that active government was a necessity, conservative constitutional objections notwithstanding.  This nationwide shift to the left drove a legislative explosion known as the New Deal.  Under siege, conservatives--including a critical mass of the legal profession--redoubled their defense of constitutional restraints on government.  The result was heightened conflict over the Constitution and diminished regard for conservative lawyers and judges.


The Great Depression and the New Deal generated more (and more heated) discussion of the American Constitution than any event since the Civil War.
   Even people accustomed to viewing constitutional debates as irrelevant esoterica became engaged.  In 1936, for instance, a New Jersey physical education teacher told Princeton’s Edward Corwin, a leading constitutional scholar, that “now articles on the Constitution catch my interest as they never have before.”


Amid economic chaos, what little remained of the pre-World War I constitutional consensus completely unraveled.  “Twenty years ago,” Berkeley Political Scientist David Barrows noted in 1936, nobody felt compelled to defend the Constitution, for “[i]t was accepted universally.  Today it is not, and there is little probability that the American people will reach a state of agreement  . . . for a long time.  In other words,” he concluded portentously, “a stability of political principle which America enjoyed for more than a hundred years has come to an end.”
  The nation now had to choose between two seemingly irreconcilable options: either the expansive government mandated by the present, or the limited constitutional government mandated by the past.  Between these two competing answers to the “one dominant question which sooner or later must be answered by the American people,” there seemed to be “no middle ground.”


To liberals, the Depression’s economic wreckage made conservative constitutional rhetoric seem more outdated, self-serving, and injurious than ever.  When conservatives called New Deal programs unconstitutional, liberals looked at the starving masses and responded:  “You can’t eat the Constitution.”  “If each individual is to remain perfectly free,” one New Deal supporter wrote in 1933, “I am afraid that he will have little more than the freedom to starve to death in his own way.”


Between 1933 and 1936, the Supreme Court decided seventeen New Deal cases; in fourteen, it struck down New Deal programs on constitutional grounds.
  Liberals agreed with President Roosevelt that the Court’s constitutional approach remained dangerously mired in the “horse-and-buggy” era.
  They decried a system “under which it was possible for “from five to nine men, who are without legal or political responsibility, to veto any act of Congress, the policy of which they disapprove.”
  Liberals deemed the anti-New Deal justices “good corporation lawyers” but terrible jurists.  They were “a serious bar to effective government,” “amazingly arrogant,” and “Nine Old Men”
 who were “too far removed from present day conditions” to make sound constitutional judgments.
  Roosevelt’s 1937 “court-packing” plan, which proposed allowing the president to make an additional judicial appointment for each sitting federal judge over seventy who refused to retire, exploited these unflattering liberal images of the nation’s judiciary.


Conservatives, on the other hand, contended that the New Deal presented “greater dangers to the Constitution than any which it has ever faced.”
  They could “not conceive” that the framers of the Constitution, “the greatest document ever penned by the hands of men,” ever dreamt of authorizing half of what Franklin Roosevelt proposed.
  Conservatives were convinced that New Dealers, in order to accomplish their grandiose objectives, were prepared to “sidestep the Constitution,” “reduce the Constitution to a worthless scrap of paper,” and “completely destroy it.”
  “[I]t is the essence of the New Deal,” complained Republican presidential candidate Alf Landon in 1936, “that the Constitution must go in order to give men in Washington the power to make America over, to destroy the American way of life and establish a foreign way of life in its place.”
 


Thus by early 1937, the United States was, in the privately written words of Supreme Court Justice Harlan Fiske Stone, a nation in “constitutional crisis.”
  The choice before the American people seemed stark.  As expressed by one judge in a 1937 bar association speech,  “a ‘planned economy’ and our constitutional government cannot live together.  Which shall we discard?”

The Resolution

During Franklin Roosevelt’s second presidential term, from 1937 to 1941, the tension that had mounted since the late nineteenth century between new governmental growth and old constitutional limits was finally resolved.  Free speech and civil liberties played an important though under-appreciated role in this resolution.  The liberal vision of a large and active government with wide-ranging powers prevailed.  No longer would the Constitution obstruct broad regulation of economy and society.


The liberal’s triumph, however, did not destroy all constitutional constraints on government.  Instead of “discarding” the Constitution (as some liberals had envisioned and all conservatives had feared), New Dealers joined with civil libertarians to redefine it.  Prior core values, such as federalism and the sanctity of private property, were downgraded, while the civil liberties embodied in the Bill of Rights (and especially the First Amendment) were upgraded to unprecedented levels.  The “retooled” Constitution that triumphed both in court and beyond enabled Americans to enjoy the benefits of governmental activism without sacrificing the ideals of individual liberty and constitutionally limited government. 


By reading the Constitution as the First Amendment writ large, libertarian New Dealers could conclude that an extensive and powerful central government was in itself constitutionally acceptable as long as it did not interfere with free speech and other civil liberties.  They also could claim the high ground as defenders, not critics, of constitutional traditions.


So popular was this revised reading of the Constitution that within a few years, scarcely any echo remained of the grave interwar constitutional crisis or its 1937 climax.  By America’s entry into World War II, there was a broad popular consensus placing free speech and the Bill of Rights at the new constitutional core. 

Origins of the Constitutional Retooling


The civil-liberties-based Constitution that triumphed in the late 1930s was fashioned from disparate sources, including both supporters and opponents of the New Deal. 

Moderate Conservatives

When moderate conservatives listed the constitutional values threatened by the New Deal, they began with states’ rights and property rights.  Occasionally, however, they defended other Bill of Rights freedoms: “the freedom of worship, freedom of speech and of the press, the right of peaceable assembly, equality before the law.”
  Repeated conservative invocations of this sort enhanced national regard for the Bill of Rights.  Liberals took note and moved to co-opt the opposition, excising states’ rights and property rights but building on the reverence for the other Bill of Rights freedoms endorsed by moderate conservatives.

Free Speech Fighters

At the outset of FDR’s presidency, many civil liberties activists regarded the New Deal with suspicion.  Long accustomed to associating big government with big repression, they were wary of the threat that Roosevelt’s juggernaut posed to individual liberties.
  Civil libertarians and New Dealers soon found common ground, however, when the former group concluded that state and local authorities (and their corporate patrons) posed greater threats to individual liberties than the expanding federal government did.
  By the mid-1930s, civil libertarian leaders no longer feared the New Deal.  Indeed, they had begun to view Washington as a potential ally.

Big-Government Liberals

New Dealers were primarily supportive of an active federal government but secondarily supportive of civil liberties.  Regard for civil liberties, however, helped New Dealers to achieve governmental growth.  It provided an answer to those who charged that there would be nothing left of the Constitution if the New Deal were allowed.


The constitutional retooling described here was not the only solution considered by big-government liberals seeking to reconcile the welfare state with the Constitution.  Aware that “federalism and natural rights [were] hard birds to kill,”
 many liberals advocated formal constitutional amendment.
  Some proposed facially neutral amendments to complicate or eliminate judicial review.
  Others favored more explicitly liberal amendments to endow Congress, for example, with the power “to regulate hours, wages, and other terms and conditions of the employment of labor, and to provide for such forms of social insurance as the Congress may deem desirable.”
  But all of these proposed amendments shared similar drawbacks: they would be difficult to enact, they would take a long time to enact, and, once enacted, they would face the danger of “emasculation by an uncurbed court.”


Other liberals argued that the surest way to change constitutional law was to alter the composition of the Supreme Court.  This view persuaded FDR to launch his “court-packing” initiative of early 1937.  The firestorm of controversy set off by this plan, however, revealed that such an overtly political approach to law could not forge a national constitutional consensus.
  Liberals would win an enduring victory only by embracing a redefined Constitution, not by appearing to thumb their noses at the existing one.


With this in mind, liberal attention turned to the part of the Constitution that they found most intuitively appealing: the Bill of Rights.  They joined civil libertarians in distinguishing property rights (which they deemed constitutionally unprivileged) from what they called “human rights” (which they deemed constitutionally privileged).  In a 1937 speech, FDR’s Secretary of the Interior Harold Ickes rued that “corporate power” had heretofore convinced judges that the Bill of Rights was “a charter of corporate privilege” instead of a defender of “human rights,” as its framers intended.
  The pro-New Deal thespians of the Works Progress Administration’s Federal Theatre Project criticized the Constitution for being a bulwark of corporate privilege, but celebrated the Bill of Rights as the essence of American freedom.
  FDR himself instructed post office muralists who were charged with commemorating the Constitution’s 150th anniversary in 1937 to emphasize the addition of the Bill of Rights instead of the ratification of the Constitution itself.


When liberals championed the Bill of Rights, they did not mean all ten amendments.  Some provisions, like the Second Amendment’s right to bear arms, were simply not relevant to the day’s issues; others, such as the Fifth Amendment’s takings clause or Tenth Amendment’s reservation to the states of powers not delegated to Washington, were out of tune with the New Deal chorus.  New Dealers focused almost all of their attention on what civil libertarians had pointed out to them as the very “heart of the Bill of Rights”: the First Amendment’s freedoms of expression.
  “To my mind,” asserted Secretary Ickes when reflecting on the Bill of Rights, “the most precious part of that charter of human liberties . . . is the article guaranteeing freedom of the press, freedom of speech and the right of free assemblage.”  (Ickes even declared:  “We might give up all the rest of the Constitution, if occasion required it, and yet have sure anchorage for the mooring of our good ship America, if these rights remained to us unimpaired.”)
  


New York City art teacher Lester H. Kohs captured the new constitutional iconography in a prize-winning poster prepared for the 150th anniversary of the Constitution’s drafting.  Kohs’s poster showed a worker in overalls, sleeves rolled up, a list of demands in one hand, the other hand raised in emphasis, speaking from a raised platform to a crowd of sign-waving listeners whose dress ranged from seventeenth- to twentieth-century American styles, all in front of a huge and swinging Liberty Bell.  The text read: “Let Freedom Ring.”  This was precisely the message that the contest’s liberal sponsors wished to convey as they celebrated the Constitution’s (not the Bill of Rights’) sesquicentennial.
  


The retooled Constitution enabled New Dealers to rebut conservative attacks.  To the charge that states’ rights and property rights were inviolable, liberals responded that, since the fundamental freedoms designated in the Bill of Rights were threatened by state and corporate actions as well as by the national government, responsible federal agencies needed the strength to protect rights across the board.
  The growth of the federal government was no a priori threat to liberty, but rather a potential boon to individual rights, checking state and corporate power where necessary.
  (This is what one liberal had in mind when he referred in 1940 to “the Bill of Rights and its modern extensions in such laws as the Wagner [National Labor Relations] Act . . . and the Wages and Hours Act.”
)

Adolf Hitler, et al.

Although domestic factors drove the great constitutional redefinition of the mid-1930s, international events provided a push in the same direction.  The advance of totalitarianism in Europe heightened awareness of free speech issues in the States; it also bolstered the notion that free expression was central to America’s national identity.  One professor observed in 1938 that the nations of the world could be divided into two groups: “the authoritarian, that is to say, fascist and communist states, and the so-called democratic or self-governing states.”  The difference between the two systems “seems to lie principally in the existence or non-existence of the practices assured in the First Amendment to the Constitution.”  Where the freedom of expression existed, “we have a democratic state; where it does not exist, we have an authoritarian state.”  In light of this situation, the professor argued, “it is urgent that the ideals of democracy, including freedom of all forms of expression as their necessary concomitant, should in democratic countries be brought as near realization as possible.”
  Many Americans agreed: the surest way to oppose dictatorship abroad was to support “the liberties embodied in the Bill of Rights” at home.

Consequences of the Constitutional Retooling

During the late 1930s and early 1940s, a popular consensus supporting a civil-liberties-based Constitution transformed American legal culture from top to bottom. 

The Supreme Court

The best known transformation occurred on the nation’s highest bench.  Beginning in 1937, the United States Supreme Court largely abandoned its defense of states’ rights,  property rights, and contractual rights.  Thereafter, it provided near-rubberstamp approval of the remainder of the New Deal and of subsequent state and federal regulatory legislation.


As the High Court struck the flag of the Old Constitution, however, a New Constitution emphasizing the protection of free speech and other civil liberties ascended on the other half of the line.  The stifling of open-air meetings in Jersey City by Mayor Frank Hague provoked a 1939 Supreme Court decision that was as protective of speech as the Court’s 1897 ruling in Davis v. Massachusetts was restrictive.
  Similarly, while the Supreme Court in 1927 had upheld the conviction of a woman arrested for alleged Communist organizing activities,
 the same tribunal ten years later overturned the conviction of a man arrested for alleged Communist organizing activities.
  In 1921, the Court had ruled that picketing was a constitutionally unprotected form of communication; in 1940, it ruled that picketing was a constitutionally protected form of communication.
  Although the Supreme Court’s late-1930s embrace of civil liberties was neither complete
 nor without precedent,
 it was unmistakable.  In case after case involving free speech 
 and other civil rights and liberties,
 the Supreme Court provided unprecedented protection for Bill of Rights freedoms.
  The Court ruled that free speech deserved a privileged position because it was “the matrix, the indispensable condition, of nearly every other form of freedom.”


The doctrinal shifts of the late 1930s transformed American constitutional law.  They also resurrected the Supreme Court’s battered reputation.  Harsh portrayals of aged hard-heartedness gave way to heroic images of judicial statesmanship.
  Proposals to limit or eliminate the power of judicial review faded away, never seriously to reappear.

Other Government Programs

The judiciary was not the only branch of government to salute the retooled Constitution in the late 1930s.  The United States Senate formed a Committee on Civil Liberties (the LaFollette Committee) in 1936.
  Three years later, the United States Department of Justice established a Civil Liberties Unit (a direct precursor of the Civil Rights Division), taking the first proactive steps in its history to defend individual rights.
  The Treasury Department’s Customs Service reduced its censorship of imported materials; the Postal Service relaxed its censorship of the mails; and the Interior Department began a civil liberties training program for schoolteachers.  State governments created civil liberties bureaus.  Big-city mayors established free speech zones.  Civil libertarians were pleased and surprised: never had the nation’s governments done so much to support their cause.

The Organized Bar

In the final years of the 1930s, even the organized bar embraced the New Constitution.  This marked a dramatic shift, for nowhere had the fires of the Old Constitution burned hotter than at the top of the legal profession.  For years, the organized bar had fought tenaciously against what it regarded as a dangerous and unconstitutional drift toward “socializing through centralization.”
  From the early 1920s through the mid-1930s, the nation’s leading lawyers had rallied “the conservative influence of the American Bar”
 to the defense of the Old Constitution: they had produced and distributed tens of thousands of patriotic pamphlets; they had delivered radio addresses on conservative constitutional themes; they had supported laws to require constitutional instruction in public schools; they had overseen textbook development; they had sponsored oratorical contests to increase respect for the Constitution (and “to counteract Bolshevistic tendencies”); they had persuaded fraternal orders, civic associations, and religious groups to read and discuss portions of the Constitution at meetings; they had joined the American Legion in organizing “Constitution Week” celebrations each September; they had persuaded members of the clergy to include the Constitution in their annual Thanksgiving sermons;
 and in 1929 they had composed a conservative “citizenship creed” for the newly naturalized, including the following point: 

I believe that we Americans have the best government that has ever been created--the freest and the most just for all the people--and that it is my duty to uphold and defend this government at all times.  I believe that just as the “Minute Man of the Revolution” was ready upon a moment’s notice to defend his rights against foreign usurpation, it is my duty as a patriotic American to be a “Minute Man of the Constitution,” ready at all times to defend the long-established and cherished institutions of our government against attacks, either from within or without. . . .


The Depression and the New Deal generated criticism of the bar’s stubborn allegiance to the conservative “legal philosophy of the twenties” and severely hurt its prestige.
  This troubled some bar members.  


In 1937, the ABA moved toward the New Constitution.  ABA president Arthur Vanderbilt echoed a long line of predecessors in praising the bar’s appreciation of “the essential relation between law and liberty, between the independence of the Courts and the maintenance of our constitutional guarantees.”  But while previous ABA presidents had warned of social and economic strangulation by an over-reaching federal government, Vanderbilt spoke about the threat to individual liberty posed by intolerance of dissenting views.  “Some leaders in public life,” he said, “seem unable to distinguish between freedom of speech, freedom of the press, and the rights of lawful assembly on the one side and treason to government on the other.”  Fortunately, the Bar was prepared to meet this “challenge of intolerance.”


Vanderbilt’s successor, Frank Hogan, moved the ABA even further toward the New Constitution.  He noted in his 1938 presidential address that civil liberties lately had been attracting keen attention.  He hoped to further this trend, especially among lawyers.  “A lawyer drafted the Bill of Rights,” he reminded his listeners.  “Lawyers in the thirteen states obtained its ratification.  It is for lawyers to insist upon the observance of every single guarantee in it.”  Hogan urged the nation’s attorneys to take “immediate and practical steps to assure the American citizen . . . that if rights and immunities vouchsafed to him by the Bill of Rights are anywhere denied,” the American bar would be there to help.


“Immediate and practical steps” followed.  The ABA formed a Bill of Rights Committee to fight for the freedom of expression.  The committee published an important periodical (the Bill of Rights Review), and participated in First Amendment litigation.  The group also solicited and acted on complaints of civil liberties violations.
  The ABA’s Bill of Rights Committee received so much praise--and so many reports of alleged constitutional violations--that in 1939 it urged state and local bar associations to organize similar groups.  Within a year, over fifty state and local bars had done so.
  Among them was the Chicago Bar Association, which advocated civil liberties so actively that the local ACLU affiliate happily informed national headquarters: “we have competition in the city of Chicago.”


The organized bar’s energetic support for the Bill of Rights repaired its tattered image.  Comment in the press was overwhelmingly favorable.
  The New York World-Telegram proclaimed the formation of the ABA’s Bill of Rights Committee “[t]he outstanding forward step of the American Bar Association in recent years.”
  In subsequent decades, crusading civil rights and civil liberties lawyers would build upon this trend. 

The Broader Culture


In 1920, free speech was still a divisive issue in American culture, associated (fairly or unfairly) with the radical fringe of “long-haired men and short-haired women.”
  By the end of the 1930s, in contrast, free speech had become so central to American culture that it was the stuff of didactic children’s literature.  One 1940 story featured Patrick Maloney, a fictional attorney and staunch defender of free expression.  Patrick overhears his son Danny conspiring with friends to bring eggs and rotten fruit to school.  Danny explains that his school’s decision to bar the performance of a “colored singer” has provoked some bookish students to protest.  Danny and his friends plan to use their perishables to silence the disrespectful complaints against their school and its superintendent.  Patrick rises slowly.  “It’s one of the most serious things in the world—to trample on the right of free speech and assembly, my boy,” he says.  “Don’t you see, Danny, it isn’t your right to decide who’s abusing this privilege and to stop them.  You can disagree with these boys.  You can oppose what they say with arguments and facts to show them wrong.  But, Danny boy, you can’t teach them what it means to be an American by acting like a hooligan and shutting them up.”


Popular support for the Bill of Rights and the New Constitution increased dramatically during the interwar years.  By 1940, “literally thousands” of organizations had joined the fight for civil liberties.
  The American Library Association, for example, proclaimed the “Library Bill of Rights” in 1939, opposing all censorship and urging librarians to select books without regard to “the race or nationality, or the political or religious views of the writers.”
  The following year, national representatives of university professors and administrators ratified the “1940 Statement” on tenure and academic freedom, still a cornerstone of academic life in the United States.
  


“Civil liberty” became a political good so untouchable that diverse groups invoked it, even in support of unrelated objectives.  In 1940, for instance, opponents of New York City budget cuts asked: “What kind of civil liberties will the poor of New York have when the financing of the hospitals, health, sanitation facilities and children’s education are slashed to the bone?”
  Around the same time, federal officials had to decide whether the National Labor Relations Act (NLRA) should apply to defense contractors.  Labor advocates circulated a questionnaire with leading questions that exploited the public’s broad support for civil liberties: “Do you believe that any surrender of civil liberties, including the surrender of labor’s rights as defined in the [NLRA], would undermine the foundation of democracy and thereby weaken the national defense?”  Affirmative answers flooded back.


Ivy-covered walls did nothing to shield academia from the broader trends described here.  In the turbulent wake of World War I, Harvard Law Professor Zechariah Chafee Jr. published a book, Freedom of Speech (1920), urging the liberalization of First Amendment law.
  It was not well received.  Reviewers dismissed Chafee’s scholarship as “thoroughly untrustworthy” and “not impressive.”
  Conservative Harvard alumni were so incensed by Chafee’s free speech scholarship that they launched a campaign (with behind-the-scenes help from a young Justice Department official named J. Edgar Hoover) to remove Chafee from the law school faculty.


Twenty-one years later, as the United States edged toward involvement in World War II, Chafee published an updated version of his book under the title Free Speech in the United States.
  Like the 1920 edition, this one celebrated America’s historical commitment to free expression and advocated legal tolerance of dissenting speech.  This time, however, reviewers hailed the book as “a superb piece of craftsmanship,” “the definitive work in its field,” and “required reading for every student of law, history, and political science.”
  


Professor Chafee had grown no more brilliant between 1920 and 1941; it was the nation’s political culture that had changed.  In the former year, deep concern for free expression was something of a fringe matter—and a divisive one.
  By 1941, in contrast, free speech had swept in from the margin to the very center of American political thought.  It now inspired consensus, not division.

Bill of Rights Day: 1941


In 1941, the United States commemorated the 150th anniversary of the Bill of Rights’ ratification; it also entered the Second World War.  By coincidence, these two events fell within one week of each other, magnifying their impact on American constitutional culture.  Together, they sealed the dominance of the new, civil-liberties-based Constitution.


Unlike most national celebrations, Bill of Rights Day had no past.  No celebrations to speak of marked either the fiftieth or the one-hundredth anniversary of the Bill of Rights.  This was not for lack of historical consciousness during those earlier years.  In December 1841, American communities planned celebrations to mark the Pilgrims’ landing at Plymouth Rock and the Battle of New Orleans; in December 1891, they commemorated George Washington’s victory at the Battle of Trenton.
  But in neither year did the anniversary of the Bill of Rights’ ratification appear to elicit presidential mention, Congressional acknowledgement, or public commemoration of any sort.
  


The constitutional retooling of the late 1930s assured that the Bill’s 150th would be different.  By 1939 (the anniversary of the amendments’ passage in Congress and submission to the states for ratification), civil liberties were ascendent and the nation was ready to show its new-found reverence for them.  (Just how new-found that reverence was came clear in 1939, when officials in Massachusetts, Connecticut, and Georgia learned, to their surprise, that their states had never gotten around to ratifying the Constitution’s first ten amendments.  All three endorsed the amendments in that year, finally making the Bill of Rights’ ratification unanimous.)


Five points regarding the Bill of Rights’ sesquicentennial merit special notice.   First, it was enormous.  Unlike the rather subdued 1937 sesquicentennial of the Constitution itself, which fell victim to that year’s court-packing crisis,
 the nationwide celebration of the Bill of Rights starting in 1939 and culminating in December 1941 was impossible to miss.  Fully one-quarter of the nation’s population belonged to organizations that “actively support[ed]” the celebrations.  Their aim: to spread the message of the Bill of Rights “to every state, city, town, and hamlet in the land.”
  Organizers had plenty of support in high places: the governors of nineteen states and the mayors of eighty-six cities joined Congress (by joint resolution) and FDR (by presidential proclamation) in declaring December 15, 1941, Bill of Rights Day.


Festivities reportedly took place in “every community in the country.”
  Mayor Edward J. Kelly urged every Chicagoan to participate in some way in that city’s observances.  At an appointed hour, he stood on the corner of State and Madison and read the Bill of Rights aloud, a ceremony repeated simultaneously in all of Chicago’s eighty-three organized local communities.


In New York, Mayor Fiorello LaGuardia keynoted an open-air celebration in City Hall Plaza.  Highlights included: the singing of the Star Spangled Banner by the Metropolitan Opera’s Rise Stevens; a “Bill of Rights Reading” by actress Helen Hayes; a musical rendition of “The Bill of Rights” by the Leonard Laur Choir; and a “Bill of Rights Tableau” arranged by the choreographer of the Radio City Music Hall Rockettes.
  All of this took place before ten huge, bunting-draped placards, each bearing one of the articles of the Bill of Rights.
  Over on Wall Street, on the steps of the Sub-Treasury Building (where the First Congress met and passed the Bill of Rights), New York Governor Herbert Lehman presided over a Blue-Grey ceremony that included a broadcast from Richmond by Governor James Price of Virginia (the state whose ratification on December 15, 1791, put the Bill of Rights over the top).


Washington, D.C., was host to “swarm of commemorative activities.”  Eighteenth-century documents—such as the House of Representatives Journal from the day of the Bill of Rights vote in 1789—were placed solemnly on display.
  (So much for the notion that the founders’ wisdom was no longer relevant in the modern industrial age.)  Thomas Jefferson was the posthumous guest of honor at the Library of Congress, where celebrants admired new TJ murals, heard speeches on Jefferson and civil liberties from top officials, and enjoyed a string quartet’s performance of music known to Jefferson.
  (Thus proceeded TJ’s makeover from states’ rights conservative to Bill-of-Rights liberal.)  In the dramatic high point of the Washington celebrations, Vice President Henry A. Wallace led a ”solemn pilgrimage” to northern Virginia’s Gunston Hall, home of George Mason, one of the Bill of Rights’ most important progenitors.  There, Judith Easley, Mason’s great-great-great granddaughter, handed the Vice President a wreath to place on Mason’s tomb.


People unable to attend any of these events still had access to extensive radio coverage.  Listeners could celebrate the special day by contemplating entertainer Kate Smith’s discussion of her own “Ten Golden Rules for Democracy,” or by vicariously raising a glass with Eleanor Roosevelt at the Commodore Hotel’s “Bill of Rights Luncheon.”
  The highlight of the broadcast day came in the evening, when all networks carried a live address from President Roosevelt.  (The Office of Civilian Defense coordinated simultaneous community observances nationwide to complement the president’s speech.)
  This speech—later translated and rebroadcast to “all parts of the world”
—was accompanied by patriotic music (including Leopold Stokowski conducting the N.B.C. Orchestra in “The Star Spangled Banner”), remarks from former Chief Justice Charles Evans Hughes, and a “brilliant radio drama” depicting the history of the Bill of Rights, played “with great zest and much skill” by actors including as Jimmy Stewart, Edward G. Robinson, Lionel Barrymore, and Orson Welles.


Second, a tone of solemn reverence prevailed at the sesquicentennial.  When President Roosevelt suggested that the ratification of the Bill of Rights was the single most important event in American (and perhaps world) history, no one accused him of exaggeration.  Indeed, others made the same claim.
  


The veneration of the Bill of Rights was so deep that some resorted to spiritual terms to help them convey their feelings.  In his forward to the 1941 compilation, Our Bill of Rights: What It Means to Me, James W. Wise called the Bill of Rights “our Prayer Book and our promise of salvation.  The cause of Freedom,” he added, “is the cause of God.”
  Orville Poland of the Massachusetts Civil Liberties Committee could scarcely explain his thoughts during a sesquicentennial address before Boston’s Chamber of Commerce.  His love for the Bill of Rights was certainly profound, he assured his listeners, but when he tried to articulate it,

words do not come and phrases fail.  I feel it and I believe you feel it.  It is as real and close and intimate as our love for our families or our belief in God.  It is that a priori recognition that a denial of these rights of personal freedom wound us in the spirit more grievously than any hurt to the flesh.  To strike at these rights is to strike us in our innermost being.  These are things men die for.

Others described the Bill of Rights similarly:  “Our Bill of Rights means everything to us today.  It is more than a symbol.  It is the very heartbeat of this great Republic”; it is “our most precious heritage,” “a beacon light in our social development,” the very “Spirit of the American people,” the “Cornerstone of our National Greatness,” and, in Pearl Buck’s words, “the very soul of our nation.”
  (In all of these discussions, incidentally, “Bill” and “Rights” were capitalized and preceded by the definite article “the,” unlike some treatments from earlier eras describing the first ten amendments either as “a bill of rights”--not to be confused with the English Bill of Rights of 1689--or simply as “the first ten amendments.”)


Third, the Bill of Rights commemoration was an extraordinarily inclusive affair.  In part, this reflected the composition and ideals of its planners.  The Council Against Intolerance in America helped to sponsor the affair; other sponsors ranged from the NAACP and the Gold Star Mothers to the Camp Fire Girls and the Loyal Order of Moose, to various labor, veterans’, patriotic, and religious groups.
  National organizers entreated local representatives to make Bill of Rights celebrations as inclusive as possible: “[C]all together a Bill of Rights Anniversary committee representing the whole community,” they urged.  “Don’t leave anyone out.  Include representatives of all religious groups, labor, farmers, business, youth, patriotic and fraternal organizations, and foreign language groups.”


The ceremonies themselves reflected this ethos.  The Commodore Hotel affair in Manhattan opened with the National Anthem, sung by “noted Negro concert singer” Marian Anderson, was punctuated by supportive telegrams from labor leaders, and included a “solemn ceremony” in which an original copy of the Bill of Rights was presented by “Boy Scouts of many nationalities.”
  Other celebrations opened with “triple invocations” from Protestant ministers, Catholic priests, and Jewish rabbis.


This inclusiveness was neither forced nor feigned.  Virtually every group in the country found some compelling attraction in the Bill of Rights.  One Catholic thinker, for instance, wrote that the Bill of Rights deserved Catholic homage, for “the ideal citizen of the Bill of Rights closely approximates man as conceived by Catholic philosophy.”  (By this she meant a man rich in personal dignity: “an upright, just man; a responsible moral man, who fulfills his duties and sustains his rights.”)


Diverse groups felt drawn to celebrate the Bill of Rights even outside of the official ceremonies.  The Washington Jewish Youth Federation gathered at a Jewish community center on December 15 to celebrate the Bill of Rights and its message of religious tolerance.
  The prominent lawyers of the Federal Bar Association met at the U.S. Court House in Manhattan to honor the Bill of Rights and the rule of law.
  Left-wingers from the Communist Party applauded the Bill of Rights that, they hoped, would protect dissenting speech, while right-wingers from the National Association of Manufacturers applauded the Bill of Rights that, they hoped, would protect free enterprise.
  The Bill of Rights celebrations now unified the country as much as the constitutional debates of the mid-1930s had divided it.


Fourth, the Bill of Rights commemoration demonstrates how thoroughly the Constitution had been redefined.  Prior to the late 1930s, states’ rights, a limited national government, and the protection of property were central to American constitutional thought; where the Bill of Rights was not marginal (or altogether invisible), it often was invoked to reinforce the aforementioned notions.  By the time of the sesquicentennial, two remarkable transformations had occurred: Americans now took the Bill of Rights to be the very essence of the Constitution; and they new took the First Amendment to be the very essence of the Bill of Rights.


“Yesterday I re-read the Constitution of the United States,” one sesquicentennial orator remarked, “and I was once more impressed with the fact that the original Constitution, practically speaking, contains nothing, if we except the separation of powers, which marks it as the charter of our democracy.  It is the mechanical framework of our government, the machinery through which our government operates.  The founding fathers were so harassed in determining means that [they] could not achieve ends.”  But with the incorporation of the Bill of Rights, “the skeleton Constitution took on new significance—it became a charter of liberty; the keystone on the structure of democracy.”
  Many others agreed: the Bill of Rights was “not only a part of the Constitution; it is the soul of that . . . document.”
  As one sesquicentennial organizer put it: “Without the Bill, the seven articles of the original draft are largely given over to the protection of property”; but “[w]ith the Bill of Rights added, the Constitution becomes a nearly perfect thing.”


What, exactly, did the Bill of Rights—that “soul and spirit of the Constitution”
—mean to Americans?  By the sesquicentennial, its popular meaning was essentially coterminous with the freedoms listed in the First Amendment.  A poster proclaiming Dec. 15, 1941, “Bill of Rights Day” showed a toga-wearing, torch-bearing, flag-draped woman with the phrase “Bill of Rights” to her left and “Freedom of Speech, Freedom of Assembly, Freedom of Religion, Freedom of the Press” to her right.  All the listed freedoms were from the First Amendment; no other part of the Bill of Rights was mentioned.
  Similarly, below the American flags in Washington, D.C.’s, Post Square, sesquicentennial organizers erected a huge copy of the Bill of Rights in eighteenth-century script; next to this, in bold letters visible from far away, they listed their sense of the Bill’s boiled-down essence: “Freedom of Speech, Freedom of Assembly, Freedom of Religion, Freedom of the Press.”


Sesquicentennial oratory presented the Bill of Rights as the First Amendment writ large.  In his announcement proclaiming December 15 Bill of Rights Day, FDR identified the freedoms protected by the Bill as follows: “freedom of religion, freedom of speech, freedom of the press, freedom of assembly, and the free right to petition the government for redress of grievances.”
  The Secretary of Agriculture similarly could have discarded amendments two through ten without altering his message: “The ten Amendments to the Constitution which we call the Bill of Rights have a meaning as vital to Americans of today as to the Americans of 1791 who wrote them.  The freedoms of worship, speech, press and assembly which American citizens guaranteed to themselves 150 years ago are the same freedoms this nation is determined to defend in 1941.”
  (These speeches also illustrate the ability of New Dealers to present themselves as keepers of the constitutional flame, something they were unable to do prior to the retooling of the late 1930s.)


Fifth, and finally, the celebrations revealed how central the Bill  of Rights had become to American’s self-understanding as it prepared for war.  “No clearer or more eloquent statement of our cause was ever written,” FDR declared just one week after Pearl Harbor, “than is embodied in the American Bill of Rights.”
  The Louisviille, Kentucky, Courier-Journal agreed: “[T]he bill of Rights presents the central issue between us and our enemies.”
  (It was with this in mind that Roosevelt, earlier in 1941, had led his people toward war under the banner of the “Four Freedoms”: freedom of expression, freedom of worship, freedom from want, and freedom from fear.)


While the Bill of Rights clarified what the global conflict was all about, the global conflict also clarified what the Bill of Rights was all about.  The war infused the sesquicentennial with meaning and guaranteed that it would “not be a perfunctory or merely rhetorical observance.”
    As Roosevelt noted just days after Congress declared war: “There never was a time when the real inner meaning of the Bill of Rights was more manifestly clear to all Americans and to all human beings than now.”
  


Besides clarifying the American wartime cause, the Bill of Rights compelled American participation.  We entered the war “without desire, and against our will,” explained Senate Majority Leader Alben Barkley, in order to “protect our people and our Nation in the enjoyment of the very things which have been handed down to us in the Bill of Rights.”
  Franklin Roosevelt echoed this notion when he asserted:  “It is precisely for the preservation of the rights guaranteed by the first ten Amendments to the Constitution that we are now compelled to fight.”

Fortunately, the Bill of Rights was an ace in the hole as well as a causa belli.  The Bill of Rights gave the United States “an advantage which no dictator can match,” observed Senator Joseph Guffey.  Even outside American borders, the Bill of Rights would help America’s cause, for it stood forth as “a shining light to those nations engulfed in darkness, as a beacon in the storm, so that all who labor beneath the yoke of dictatorship may look up and take heart.  Let us look upon our flag as a symbol of the liberties guaranteed by our Bill of Rights, so that the peoples of the world may say, wherever it waves, there men are free.  Then let us address ourselves to our historic task, upon which the fate of all free men depends, the task of keeping that flag flying.

Conclusion

In the first third of the twentieth century, governmental growth in the United States, driven largely by economic development, appeared to be in tension with traditional constitutional limitations.  Liberals favored governmental expansion and dismissed conservative constitutional qualms as dangerously anachronistic; conservatives clung resolutely to constitutional strictures regarding federalism and property rights and dismissed liberal proposals as communistic.  American government could be modern or it could be constitutional, but it could not, it appeared, be both.


The “constitutional retooling” of the late 1930s reconciled twentieth-century governmental needs with eighteenth-century constitutional traditions.  It did so by redefining the Constitution.  Federalism and property rights did not disappear from American constitutional thought altogether, but their standing diminished significantly; likewise, civil liberties and the First Amendment did not come out of nowhere, but they achieved unprecedented prominence.  As a result, Americans could enjoy the active government that a majority of voters desired while at the same time celebrating the traditions of constitutional freedom and limited government bequeathed by the Founders.  


Both sides of this recently solved equation were visible in World War II. Governmental growth during the conflict dwarfed that of the New Deal or any other previous era.  The New Constitution gave this growth its blessing.  Price controls and other extensions of governmental reach were accepted as examples of “[e]conomic democracy, the unwritten corollary of the Bill of Rights.”
  A speech in the House of Representatives on Dec. 15, 1941, would have baffled the Framers a century and a half previously but made perfect sense to the people at the time: “It is entirely fitting that this Congress should today consider and pass another huge defense bill on the anniversary of the adoption of the Bill of Rights.”
  The same simultaneous support for big government and the Constitution was evident later in the war, when FDR called for a “second Bill of Rights” (the right to a useful job, good pay, a decent home, acceptable crop prices, adequate medical care, a good education, and so forth) and when Congress passed the celebrated “G. I. Bill of Rights” in 1944.


The other side of the new constitutional equation, protection of civil liberties, was also evident during the struggle.  With the glaring and never-to-be-forgotten exception of the Japanese-American internment,
 the civil liberties record during World War II—thanks in part to the paucity of opposition but also in part to the recent constitutional retooling—was excellent.  Attorney General Francis Biddle was more tolerant of speech than any wartime predecessor.
  Even amid the post-Pearl Harbor frenzy, Assistant Attorney General Wendell Berge announced that he and his Justice Department colleagues were “determined to do everything within our power to prevent illegal invasion of individual rights during this war.”
  They were surprisingly true to their word.  When zealous local prosecutors initiated cases against dissenters in the early days of U.S. involvement, Washington dismissed the proceedings.
  Federal prosecutions for publications or utterances during World War II numbered in the dozens and not, as in the previous world conflict, in the thousands.
  The pressures of war notwithstanding, the rhetoric of the Bill of Rights sesquicentennial was not empty.


The “constitutional retooling” helps explain an apparent paradox in American constitutional history: how the triumph of the long struggle against “Lochner Era” judicial activism led to still greater judicial activism.  At the time, many suspected that the “Revolution of 1937” would render constitutional law irrelevant to American public life.  A former law school dean wrote a revealing letter in 1941 to a friend who still taught constitutional law: “I have been meaning to write you for some time to commiserate for the way in which the Supreme Court is now taking away all the capital and business of constitutional law teachers.”  In light of the Court’s acceptance of expansive government, “I am wondering what you who remained in the business are finding to do.”
  He need not have worried.  The “Revolution of 1937” was not, as the dean assumed, the triumph of judicial restraint over judicial activism; instead, it was the substitution of one form of judicial activism (based on civil liberties) for another (based on states’ rights and property rights).  Thus, despite the Supreme Court’s effective self-removal from matters of economic regulation, its influence over American life would grow, not shrink, in the years to come.


Litigants were central to this process.  Various public interest groups saw in the constitutional developments of the late 1930s great opportunities for social change through litigation.  The two most important such groups were the ACLU and the NAACP.  Prior to the late 1930s, the ACLU had preferred direct agitation to the indirect path of litigation.  After the constitutional retooling, the group had a change of heart and dove head-first into the test-case business.
  The NAACP’s heralded Legal Defense Fund dates from 1938, when the group sensed new opportunities for legal attacks on Jim Crow.
  In the following decades, these two groups, and others like them, would transform American life through litigation.


The late 1930s marked a pivot point not just for American constitutionalism but also for American political culture generally.  Since that time, American political debate has focused less on the broad structures of public and economic power and more on the rights and freedoms of individuals and groups.
  The constitutional inversion facilitated this shift and foreshadowed movements to follow.  Hampton Institute President Malcolm MacLean heralded the Bill of Rights during the 1941 sesquicentennial as a “shining charter for democracy,” but pointed out that thousands upon thousands of Americans were denied its benefits simply because of their heritage.  “Our Bill of Rights in the United States must be reinterpreted and continuously enlarged,” he insisted, “to protect all minorities whatsoever.”
  Eleanor Roosevelt read the Bill of Rights in a similar way, but had greater faith in its transformative powers:  “If we are familiar with this document, it will curb our prejudices and we will not discriminate against any one because of race or religion.”
  Historian Mary Beard and writer Pearl Buck added that women, like blacks, deserved equal access to the blessings of the Bill of Rights.
  These sentiments suggest the extent to which the liberation movements of the post-World War II era trace at least part of their lineage to the constitutional history of the late 1930s.  The constitutional retooling can also claim partial ancestry of the virtual disappearance from American constitutional debates of fundamental questions about capitalism and economic power.


After the turmoil of the 1960s, some commentators concluded that the American tradition of individual liberty was an inherently divisive force that necessarily impeded national unity.  The story in these pages suggests otherwise.  The civil-liberties Constitution—championed for decades by determined but marginal free-speech fighters, born finally of desperation, crisis, and conflict—helped to unify a divided country at a crucial time.  Rarely in American history have so many disparate interests united on behalf of something so worthwhile.
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