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ABSTRACT

The politics of social regulation have become an important terrain of conflict in advanced capitalist countries.  Scholars, however, have yet to adequately model the complexities of political contests, policymaking and policy outcomes in this arena. Drawing from recent work in political sociology and social movements, we extend a political struggle model to theorize the role of political opportunities and mobilization-countermobilization dynamics in the standard-setting process.  We use this lens to examine the political conflicts generated by OSHA standards.  More specifically, we compare four precedent-setting cases to clarify the particular combination of political conditions and mobilization processes that lead to victories for capital, on the one hand, and victories for labor, on the other hand, in the struggle to shape rulemaking.  For labor, victory seemingly depends on three factors: an “overall mobilization advantage”, an “evidentiary advantage” and strategic allies. Consistent with political mediation models, success for labor also depends, in part, on political context.  More specifically, labor must work harder for victories once cost-benefit analysis is institutionalized, as this marks a shift in the political climate that favors the corporate sector.   In contrast, capital has been able to secure decisive victories in the rulemaking arena simply by gaining a “mobilization advantage”, regardless of the political context and/or the evidence and allies mobilized by labor.  These findings provide the basis for more fully developing a political struggle model which is tailored to the politics of social regulation.

Introduction
The loss of "life and limb" in the drive for profit is among the most devastating costs of capitalism.  In 1970, the Occupational Safety and Health Administration (OSHA), the first of the new "social" regulatory agencies, was created to guarantee a workplace "free from recognized hazards that are causing...death or serious physical harm" (29 U.S.C. 654 (a) 1).  To this end, OSHA was given the authority to adopt health standards that would protect workers from more than 2000 hazardous substances used across American workplaces.
  Despite this broad mandate, new standards for only 30 substances are currently in effect.
   Further, these standards vary considerably in their protectiveness as some reflect the preferences of capital while others represent decisive victories for labor.  

Building on recent work in political sociology and social movements, this analysis extends the political mediation model to clarify the conditions and processes that contribute to regulatory victories for capital, on the one hand, and victories for labor, on the other hand.   Specifically, we examine the role of political opportunities and mobilization-countermobilization dynamics in the standard-setting process, developing a model that is tailored to capture the particularities of political contests and policymaking in the regulatory arena.  Consistent with several perspectives, the broader theoretical tenet that guides our analysis is a model of the state that assumes the political arena is a “strategic battlefield” on which elites and non-elites often clash in pursuit of competing interests (Jenkins and Brents 1989; Knoke 1990; Quadagno 1992; Amenta 2005; Amenta 1992).  This image provides a particularly appropriate model of the political process involved in setting OSHA standards.  Health standards potentially threaten both corporate profits and control, as regulatory initiatives can spur labor militancy over health and safety issues (Calavita 1983).  Consequently, capital has consistently contested these initiatives, working through multiple political channels to “water down” or block health and safety standards (U.S. Congress 1980: 701-2).  Corporate opposition has not, however, gone unchallenged.  Organized labor and its allies have spearheaded several movements to press for more protective standards, even when faced with threats that the costs of regulation will result in plant closings.  

Both capital and labor have won important victories and suffered costly defeats in these political contests. An analysis which explores these conflicts from a political struggle perspective represents an important extension of previous research (Calavita 1983; Noble 1986; Szasz 1984; Tolchin and Tolchin 1983; see also Calavita and Pontell 1990; Domhoff 1970, 1988; Mintz 2002; Mintz and Palmer 2000; Useem 1979; Wysong 1992; Wysong and Perucci 1992; Yeager 1987). Guided by elite dominant perspectives, this research largely emphasizes the corporate advantage in the regulatory arena and traces this advantage to “business dominance” in the policymaking process and/or the structural constraints facing political elites concerned with maintaining business confidence.   While valuable, this work does not adequately account for the victories that labor as well as capital has secured in the regulatory arena.  Further, extant interpretations fail to adequately model the dynamics of political contests, political process and policy outcomes in the struggle over regulatory initiatives.  Below, we review this research and its limitations.  In turn, we propose a political struggle model that more clearly specifies the combination of conditions that may shape regulatory rulemaking, drawing more fully from recent debates in political sociology.

Business Dominance, Business Confidence and Social Regulation.   

By many extant accounts, the Occupational Safety and Health Administration as well as other regulatory agencies have largely failed to protect workers from the social costs of capital accumulation. In other words, the politics of regulation routinely reflect the interests of capital.  Some scholars trace the corporate advantage in this arena to business dominance at the top levels of government, including regulatory agencies (Calavita 1983; Calavita and Pontell 1990; Domhoff 1998; Noble 1986; Tolchin and Tolchin 1983).  Relatedly, this work emphasizes the direct participation of the corporate sector at other levels in the policy making process, tracing the ways that capital forges unity in the face of regulatory initiatives and coordinates strategic resources to counter these initiatives as a unified bloc.  Other scholars link the corporate advantage in the regulatory arena to the state’s vested interest in maintaining business confidence.  In short, state managers are reluctant to pursue regulatory initiatives that may trigger a decline in business confidence and disinvestment (Szasz 1984; Yeager 1987; 1991). 

This work highlights several important dynamics that have contributed to the apathy of the Occupational Safety and Health Administration as well as other regulatory agencies.  Several studies provide evidence that business dominance at various levels of government accounts, in part, for the failure of these agencies.  Many emphasize the forms of business dominance that are tied to Republican party politics, in particular.  More specifically, many observers claim that business interests have most directly dominated the Reagan and Bush administrations, largely through the appointment of individuals drawn from the corporate sector to head the Department of Labor and similar agencies.  Consistent with corporate interests, both Reagan and Bush appointees launched broad-based initiatives to attack what they labeled “regulatory overkill” by delaying standards and easing enforcement (Calavita 1983; Noble 1986; Tolchin and Tolchin 1983).
    

This work also provides a compelling body of evidence that the corporate advantage in the regulatory arena reflects, in part, broader concerns about business confidence and the decline of the American economy.  The institutionalization of cost-benefit analysis during the Carter Administration most clearly reflects these concerns.  This administration, moreso than perhaps any other, appointed a zealous cadre of liberal activists to head OSHA and other regulatory agencies. These “state activists” initially moved forward with an ambitious regulatory agenda, proposing a large number of health standards and other initiatives recommended by labor as well as medical experts.  Despite this leadership, many standards proposed during this period made significant concessions to industry or were never finalized (Identifying Reference 1999).  Many scholars tie the political “redirection” of regulatory agencies like OSHA to the growth of a corporate-led deregulatory movement which was broad based and strategic in its mobilization (Calavita 1983; Szasz 1984).  Drawing together both small and large corporations, this campaign for “regulatory relief” pressed political elites in the executive, judicial and legislative branches for the institutionalization of cost-benefit analysis.  At the same time, a media campaign was organized to convince the American public that regulatory “overkill” would drive business overseas and create an economic crisis at home.  In response, President Carter, Congress and the judiciary all issued rulings which forced regulatory agencies to consider the cost-effectiveness of standards.
  Under Reagan and Bush, cost-benefit analysis was further institutionalized as regulatory agencies were barred from issuing final rules “until the Office of Management and Budget decides the benefits exceed the cost, (Congressional Quarterly 1990: 386). 

Nothwithstanding the importance of these accounts, this research fails to adequately acknowledge the complexities of political contests, policymaking and regulatory outcomes.  In the regulatory arena, the corporate advantage has been repeatedly contested by labor as well as other constituencies. The standard-setting process, in particular, has institutionalized these conflicts between capital and labor. The OSHact, like the enabling legislation guiding other regulatory agencies, provides for a rulemaking process that is officially open to “all interested parties”.  In some cases, labor has strategically exploited this opportunity and secured important victories.  In other cases, the opportunities provided by the rulemaking process have been more strategically used by capital to block those regulatory initiatives that are supported by labor.  The analysis of these political contests and their consequences provide a unique opportunity to clarify the constellation of political conditions and mobilization-countermobilization dynamics that shape rulemaking.  To theorize this process, we draw from recent work in political sociology, extending a political struggle model to the arena of regulatory rulemaking.    

Political Struggle Model and Social Regulation
The political struggle model has been widely used as a framework guiding the analysis of political conflicts between elites and non-elites in advanced capitalist countries (Jenkins and Brents 1989; McAdam 1982; Quadagno 1992).  Consistent with class analytic perspectives, this model recognizes the organizational capacities and institutional dynamics that provide capital an advantage in the political arena.   Liberal democracies, however, remain a “strategic terrain” for non-elites as well as elites, providing a crucial space for competing interests to contest public policy (Jenkins and Brents 1989; Knoke 1990; Quadagno 1992).  Rather than given, political outcomes are contingent on two dimensions of the political process:  the political opportunity structure and the mobilization and countermobilization dynamics that emerge between competing groups.  Political opportunity structures include a broad set of political and economic conditions that encourage political elites to favor one set of interests over others.   In general, political elites are more willing to make concessions to non-elites in the context of economic crisis, elite divisions and electoral uncertainty (Jenkins and Brents 1989; McAdam 1982; Meyer 2004; Meyer and Minkoff 2004; Piven and Cloward 1977).   In addition, political victories for non-elites often depend on the broad dimensions of formal political institutions like popular access to the political system, state capacities and party politics (Amenta and Zylan 1991; Meyer 2004).  Other victories reflect “issue-specific” opportunities rather than the general political context and climate (Clemens 1997; McCammon 2001; Meyer and Minkoff 2004).  Certain legal precedents and legislative actions, for example, may create an opening for non-elites to press some claims but not others.  


While political opportunities are important, political outcomes also depend on the mobilization and countermobilization dynamics that emerge in contests between competing interests.  From a political struggle perspective, resource mobilization is central to these dynamics (McAdam 1982; McCarthy and Zald 1977).  Research in this tradition indicates that the organization and effective deployment of resources like money, members, experts, media coverage, and strategic allies can significantly influence political outcomes (Amenta and Young 1999).  For both elites and non-elites, the mobilization of these resources depends on a complex set of processes.    Consistent with structural Marxism, capital is more strategically situated than other actors to independently mobilize these resources but may fail to do so if political initiatives are divisive.  These divisions may be particularly difficult to bridge when the impact of policies differs across firms and industries.  Some scholars contend that regulatory initiatives are especially likely to turn monopoly and competitive capital against each other.  Monopoly capital may actually have a vested interest in more stringent regulation as the economic costs can be easily absorbed by larger, more profitable firms while smaller firms are forced out of business, increasing market shares for surviving companies (Yeager 1991).  

Labor must negotiate a more serious set of organizational constraints to effectively mobilize a united front in the struggle over regulatory initiatives.  Perhaps moreso than capital, workers may be divided in their interests given the threats of downsizing and other forms of “job blackmail” so central to the broader corporate campaign for deregulation (Kazis and Grossman 1982).  Despite these threats, organized labor has become increasingly unwilling to trade health for job security at least at the bargaining table (Noble 1986; Robinson 1988).   However, several factors limit labor’s capacity to independently mobilize the resources necessary to secure victories in the regulatory arena.  The precipitous decline in union membership may be the most serious obstacle facing the labor movement, eroding both its financial resources and “people power” (Cornfield and McCammon 2003; Griffin, O'Connell, and McCammon 1989).  This decline has been more devastating for some sectors than for others, as the organizational capacities of traditional union strongholds like steel and autos remain more intact than sectors with a long history of weak unions, like textiles.  In other sectors, the key challenge may be organizing unions where none have previously existed.  

Given these constraints, labor may need to forge coalitions with middle class liberal organizations and other “conscience constituents” to secure political victories.   In conflicts over health and safety regulation, labor may find it necessary to tap an organizational field that includes environmental groups, public interest groups, and academics concerned with public health.  In addition, the state may also provide labor an important set of allies and resources.   Contrary to work in the class analytic tradition, research rooted in a political struggle model emphasizes the role of state actors as allies to political movements organized by non-elites, including labor (Burstein 1991; McCammon and Kane 1997; Santoro and McGuire 1997; Stearns and Almeida 2004).  These movements have drawn political allies from multiple branches of government.  At the national level, Congressional leaders have acted as allies to several movements as have individuals within executive branch administrative agencies and the courts.  At the local level, movements have also drawn allies from the ranks of municipal governments as well as state-level political institutions. According to Stearns and Almeida, the potential for such alliances is built into liberal democracies, situated in state structures that are increasingly complex rather than monolithic. “Modern states are typically composed of nested and segmented administrative units that house many competing actors”, some ready to advance the interests of non-elites (Stearns and Almeida 2004).  The institutionalization of a set of agencies charged with “legitimation” in particular creates this pool of potential allies.   For some scholars, the institutional activists who staff these agencies become allies to non-elites given common ideological commitments and political goals (Ganz 2000; Santoro and McGuire 1997).   For others (Skocpol 1985; Skocpol and Amenta 1985), these and other state actors may push forward political initiatives that favor non-elites to further their own interests in expanding their budgets, power and legitimacy.

In the regulatory arena, the mobilization of experts through these external alliances as well as indigenous networks may be particularly important given the “technocratization of law” (Stryker 1989).  Technocratization has made scientific rationality central to the principles presumably guiding regulatory agencies as well as others.  The OSHact is among those pieces of enabling legislation that explicitly dictates policymaking should be guided by scientific evidence and rationality.  Though committed to this principle, organized labor as well public interest groups are less strategically situated than industry to effectively participate in political contests guided by these rules.  Yeager (1987:332), in fact, claims that the technocratization of law “may ‘disenfranchise’ concerned publics with too few resources” to mobilize the scientific expertise needed to support the regulatory initiatives they favor.  Neither unions nor public interest groups employ many health and safety experts (Noble 1986). In contrast, most large corporations as well as some small businesses employ “company doctors” as well as other in-house experts.  In the context of these disparities, academic institutions and state agencies become a potentially decisive source of scientific expertise.  Many of the leading experts on public health and safety are employed in medical schools tied to academic institutions (Identifying reference 1999).   Regulatory agencies as well as other “legitimation” agencies employ another important cadre of experts.  Particularly important should be those scientists at the National Institute of Occupational Safety and Health (NIOSH), the research arm to OSHA.  In addition, regulatory agencies with missions similar to that of OSHA, like the EPA, also employ a staff of in-house experts.  Finally, OSHA can invite leading experts from universities, international health organizations (eg. World Health Organization) and other institutions to participate in the policymaking process.  

The role of these actors as well as others in the political conflicts that unfold in the regulatory arena is further complicated by the fact that mobilization and countermobilization is a dynamic process.  Movements and countermovements may need to sustain a strong, united front across all stages of a political conflict to secure political victories but fail to do so.  Intra-organizational interests, unity and capacities shift across time.  Similarly, state actor-movement coalitions may be temporary, more “loosely coupled” than fixed (Stearns and Almeida 2004).  Strategic action as well as organization may also vary across time and issues (Ganz 2000; McAdam 1983). Perhaps most importantly, successful mobilization may involve a process of tactical innovation and adaptation whereby movement and countermovments learn to respond to each other in ways that maximize their political advantage (McAdam 1983).  The routinized character of much policymaking in the regulatory arena provides many opportunities for competing interests to develop strategic responses in the struggle over political initiatives.  Past failures, in other words, can provide lessons that guide subsequent political action. 

The analysis of political contests over OSHA standards provides a unique opportunity to map the dynamics of mobilization and countermobilization in the regulatory arena.  The OSHact has institutionalized these conflicts by providing a standard-setting process that is highly routinized and open to “all interested parties”.  The process is typically initiated with a request for information, a "Notice of Proposed Rulemaking" (NPRM), and the publication of a proposed permanent standard. In cases of "grave danger", OSHA can issue an Emergency Temporary Standard (ETS).  All initiatives are published in the Federal Register (FR) and interested parties are invited to submit comments.  The agency can use several sources of information in formulating standards.  The "criteria documents" submitted by National Institute of Occupational Safety and Health (NIOSH) presumably act as initial guides for proposals, indicating the number of people exposed to a particular hazard as well as the toxicity and incidence of disease (Mendeloff 1979).   The agency can also appoint an advisory committee to formulate recommendations based on this and other considerations.  In most cases, OSHA also schedules public hearings which provide interested parties the opportunity to present economic, scientific and legal evidence in favor or against proposed standards.  The politicization of the conflict between labor and capital generally peaks during the public hearing.  The administrative record of oral and written testimony gathered through the public hearings as well as pre- and post-hearing comments provides the official “evidentiary” record on which the final standard is presumably based.  Finally, the OSHact allows for judicial review of all standards. 

The standard-setting process is often characterized as “byzantine in its complexity” (Kelman 1981).  In this analysis, we develop a political struggle interpretation to makes sense of this complexity without the reductionism of extant approaches.  More specifically, we use a comparative case study approach to illuminate the particular combination of political opportunities and movement/countermovement dynamics which lead to regulatory victories for capital in some cases and victories for labor in other cases. The reasoning which guides this analysis is discussed below. 

Assessing Standard-Setting through Comparative Case Studies  

In general, theoretical statements about the politics of regulation and OSHA, in particular, have been derived from either single case studies or an overview of trends that minimize the diversity of outcomes evident across cases (Calavita 1983; Donnelly 1982; Szasz 1984).  While valuable, the need remains for a systematic comparison of cases to clarify the conditions which contribute to success and failure in the struggle for more protective health standards.

Sample selection is a critical step in all research designs.  The criteria for selecting cases must be even more carefully considered in comparative studies which depend on a small number of cases to draw causal inferences.  In this study, three criteria are used to select a sample from a population of 16 theoretically comparable cases (see Table 1).
  First, cases are selected to allow for a comparison of standard-setting dynamics across distinct political contexts.  We believe that the most important shift in the political opportunity structure that shapes standard-setting is “issue specific”:  namely, the institutionalization of cost-benefit analysis.  As noted earlier, a decisive shift in favor of cost-benefit analysis occurs during the Carter Administration as the corporate movement for regulatory relief peaks and Congress, the courts and the President capitulate.  Our sample includes cases decided both before and after this shift (circa 1977).  

Second, case selection must also allow us to identify the conditions which lead to distinct political outcomes within the same historical context.   Thus, our sample should include at least one decisive victory for labor and one decisive victory for capital from each of the two periods we distinguish.  We are particularly interested in the most decisive victories and defeats.

Finally, our sample is limited to precedent-setting cases.  These are cases which involved either tactical innovations by movement and countermovement groups or procedural innovations in rulemaking. Consistent with political struggle models, this focus provides the opportunity to examine the ways in which innovations in one case shape mobilization and countermobilization dynamics in subsequent cases.

Using these criteria, we select four cases: fourteen carcinogens, coke oven emissions, cotton dust and lead. The standards for fourteen carcinogens and coke oven emissions were both adopted prior to the full institutionalization of cost-benefit analysis (see Table 1).  Fourteen carcinogens represents industry's single victory while the coke oven emissions standard is labor’s most decisive victory and involves tactical innovations not evident in other cases.  Since 1977, the corporate sector has secured five additional victories.  Of these, the cotton dust standard ranks among the most decisive and involves unique tactical and procedural precedents.  Conversely, the lead standard ranks among labor’s most decisive victories and also sets important precedents. 

The cases included in our sample differ along at least two broad dimensions emphasized by the political struggle model (see Table 2).  First, the political opportunity structure, as noted earlier, varies across cases.  Second, the mobilization of capital as well as labor varies across cases.  In most cases, capital draws together a highly mobilized and unified front which actively participates in the political process at all strategic points.  This sustained mobilization is evident in carcinogens, coke oven emissions and cotton dust.  In contrast, capital failed to sustain a unified and highly mobilized front against the lead standard.  Similarly, labor organized and sustained a highly mobilized and unified movement in coke ovens and lead but fails to do so in the carcinogens and cotton dust cases.   In sum, four distinct combinations are represented in our sample: two paths leading to victories for capital and two paths leading to victories for labor.

The basic model sketched in Table 2 represents a useful point of departure which is consistent with the general framework provided by political struggle theories.  However, this general model overly simplifies the dynamics of regulatory politics.  In our analysis, we extend this model to more adequately specify the mobilization and countermobilization processes that shape regulatory politics across distinct political contexts.   In each case, we compare the number of witnesses mobilized by labor and capital, with the assumption that regulatory victories are more likely to be secured by the party that gains what we label a “mobilization advantage” (i.e., recruits the greater number of witnesses).  As in other regulatory conflicts, the mobilization of expert witnesses, particularly university-affiliated scientists and economists, may be particularly important given that debates over health standards consistently involve disputes about scientific, technical or economic issues (Stryker 1989, 1994; Wysong and Perrucci 1992).   Three other resources may provide labor with what we label an “evidentiary advantage”:  epidemiological evidence of the risks associated with particular hazards, quantitative risk assessments which can establish the excess risk of cancer or other health problems at distinct exposure levels; and evidence of the technological feasibility of particular regulatory measures.  In addition, both labor and industry may form alliances with state actors and agencies to gain a political advantage. For capital, the support of White House economists may bolster its case against regulatory initiatives.   For labor, the support of NIOSH experts may be particularly important.
 The testimony of rank-and-file workers suffering from work-related diseases represents an additional resource which may provide a moral advantage over capital (Cress and Snow 1996).  For both parties, the timing of mobilization may be critical; resources which are secured early in these regulatory conflicts but are subsequently lost in later stages  may be ineffectual. 

Through analytical narratives, we trace the dynamic mobilization of these resources to build a more complete political process model of regulatory politics.  Two general questions guide the analysis.  First, what combinations of conditions and resources lead to the most decisive victories for labor, and conversely for capital?  Second, what combination of factors facilitate and hinder the mobilization of labor and the countermobilization of industry?  

Regulatory Outcomes Prior to the Institutionalization of Cost-Benefit Analysis
Fourteen Carcinogens
Of all work-related hazards, cancer-causing chemicals are widely considered a particularly serious threat to labor.  Prior to the OSHact, concerns about carcinogens motivated several union initiatives but in the absence of federal regulation most workers remained unprotected (OSHA Docket H-003 Exhibit (Ex.) 13).  On December 29, 1972, the Oil, Chemical and Atomic Workers (OCAW) and the Public Health Research Group (HRG) jointly petitioned OSHA for a standard that would protect 12,000 workers from the "grave dangers" posed by several carcinogens (U.S. General Accounting Office (GAO) 1975).  The risks associated with these chemicals as well as others were recognized by many experts (Occupational Safety and Health Reporter (OSHR) 1973:284).  Despite the scientific evidence, a proposal to more stringently regulate fourteen of these carcinogens generated an intense political conflict which ultimately resulted in a compromise that largely favored industry.  

In this case, capital and labor were diametrically opposed as they would be in most other cases.  Their differences centered on two issues; first, whether or not a safe exposure level existed for carcinogens; and second, whether or not human and animal carcinogens should be treated similarly.  The HRG and OCAW claimed safe exposure limits did not exist for any carcinogen and pressed OSHA to adopt a “zero tolerance level” to eliminate exposure to all fourteen substances, except as allowed through a use-permit system (i.e., industries continuing to use the carcinogens would be required to secure a permit).  Industry, in contrast, claimed safe exposure limits did exist and should be established for those six substances that were known human carcinogens.  For eight other substances, however, only evidence of carcinogenicity from animal studies was available and the corporate sector maintained that these did not pose a serious risk to workers.  

While industry claimed its opposition was scientifically based, many observers suggested the opposition was economically motivated (GAO 1975).  Specifically, industrial use of the substances that were carcinogenic in humans was limited while use of those substances that were carcinogenic in animals was widespread.  The most contested of the fourteen standards carried the highest compliance costs as it regulated MOCA, a carcinogen that threatened the health of approximately 10,000 workers across over one thousand firms in the plastics industry (GAO 1975).   In contrast to industry, organized labor and its allies argued against the exclusion of this or other "animal" carcinogens from OSHA's standard:

Let them (industry representatives) talk to the wives, children and friends of the 14 workers at Rohm and Haas who have died of bis-chloromethyl ether induced lung cancer.  They are not comforted by the fact that this chemical was "only" an animal carcinogen in 1969 and published evidence of human carcinogenicity did not occur until 1972  (OSHA H-003 Ex. 17:8).

  
In May 1973, OSHA issued an ETS which largely reflected industry’s position.  The standard included both animal and human carcinogens, but failed to specify exposure limits and rejected the use-permit system.  The only action required of industry was more stringent regulation of work practices (e.g., cleaning up spills and leaks).  The concessions to industry were sharply noted by labor:

For all practical purposes, the so-called standard was written by industry, not true representatives of American workers....The action of the Labor Department is more like Good Housekeeping suggestions than like a law intended to prevent cancer.  It is a cruel hoax on American workers, but a welcome relief to many industries  (OSHR 1973:1438). 

These criticisms were not dismissed by OSHA.  In July 1973, a revised standard that included a use-permit system was proposed, setting in motion a second round of conflict as labor and capital vied to shape the final standard. 

Two conditions initially gave labor the advantage in this second round.  First, the corporate sector was slow to organize a united front against the proposed standard, perhaps due to the distinct economic and political interests of the firms affected by the proposal. The impact of the standard cut across several sectors, including the plastics, chemical, color pigments, rubber, steel, and defense industries.  Within industries, divisions emerged between large and small companies.  For example, DuPont, Dow and Goodyear as well as several other conglomerates objected to various provisions of the standard but conceded that they could eventually comply without severe economic loss (OSHR 1973:1531-1532).  In contrast, the Polyurethane Manufacturers Association (PMA) adamantly insisted that the 49 small companies it represented would be forced out of business (OSHR 1973:251-252).  Similarly, the Dry Color Manufacturers Association, a small trade association representing the color pigments industry, filed suit against OSHA (OSHR 1973:1533).

The political opportunity created by the disorganization of capital was further broadened by the appointment of an advisory committee dominated by labor and its allies.  As authorized by the OSHact, the advisory committee was formed to help resolve policy differences by bringing together an equal number of representatives for labor, industry, government, and three “independent” professionals.  The professional representatives included two ardent critics of corporate health practices, Dr. Samuel Epstein, a Case Western Reserve professor and Dr. Eula Bingham, director of Environmental Health at the University of Cincinnati (OSHR 1973:225).  Given its composition, the committee’s recommendations reflected OCAW and the HRG's position on every major issue, namely, that animal and human carcinogens be regulated identically and a no-detectable exposure limit be adopted in conjunction with the use-permit system.  Only industry representatives dissented from the majority opinion (OSHR 1973:371).  


Two shifts in these mobilization and countermobilization dynamics gradually eroded the gains made through the advisory committee.  First, organized labor failed to sustain a highly mobilized and united front in favor of a more protective standard.  The disorganization of labor was reflected in several measures.  Most apparent was its failure to recruit or maintain the support of several key actors and mobilize a strong cohort of witnesses to testify at the public hearings (see Table 3, Col. 1).  The labor-public health coalition mobilized only seven witnesses; four were experts but none were university-affiliated.  Noticeably absent were Dr. Epstein, Dr. Bingham and other experts who had participated in the advisory committee meetings.  The poor turnout, to some extent, reflected the divisions that had emerged among unions and their failure to act collectively in preparation for the hearings.  The divisions centered on the advisability of a zero tolerance level. OCAW and HRG remained committed to this provision but the United Rubber Workers (URW) actively opposed it.  Louis Beliczky, director of industrial hygiene for the URW, acknowledged that "control of certain carcinogenic materials is a necessity but a zero tolerance limitation is not reasonable" as the union "does not want to put employees out of work" (OSHR 1973: 1532).  Similarly, OCAW and HRG were unable to recruit strong support from any state actors.  NIOSH, in fact, was the only state agency that appeared at the public hearings; and the agency, represented by a single witness, failed to explicitly endorse either the zero tolerance level or the use-permit system (see Table 3, Col. 12).
 Finally, regulatory officials failed to submit two critical pieces of evidence that would be routinely considered in subsequent regulatory conflicts: a risk assessment that would quantify the benefits of competing proposals and evidence of technological feasibility (Table 3, Cols. 14-16).
         

As the movement for a more protective standard weakened, capital became increasingly organized as corporations recognized the far-reaching implications of this case.  At several industry-wide meetings, corporate representatives warned that the carcinogens standard would set a precedent that might dictate the way other carcinogens were regulated in the future (OSHR 1973:1532-1533; OSHR 1973:123-125).  Capital became particularly concerned about the long-term implications of the use-permit system.  The Chamber of Commerce, for example, warned that "a system might evolve where use-permits were attached to almost every standard.  Such a system would create chaos..." (OSHA H-003 Ex. 27:2).   Motivated by these concerns, the corporate sector rallied to form a unified bloc ready to exploit the opportunity provided by the public hearings.   The countermovement was spearheaded by several powerful trade associations, including the National Association of Manufacturers, the U.S. Chamber of Commerce, and the American Iron and Steel Institute (AISI) (see Table 4).  In addition, several Fortune 500 companies, including Dow, also organized panels to represent their special concerns.  Through these collective efforts, the corporate countermovement secured a decisive advantage over labor, as a total of 45 witnesses, including 29 experts, appeared to testify against the proposed standard (see Table 3, Col. 11).  These witnesses, including representatives for Dow and Dupont, unanimously testified against the use-permit system, the zero tolerance level, and the inclusion of animal carcinogens in the final standard.  The testimony of Dr. John MacKay, senior research consultant for United States Steel, reflects an argument commonly made by industry representatives.  MacKay claimed the proposed standard was based on “bad science” and cited the chairman of the American Conference of Governmental Industrial Hygienists:  

The ruinous concept of zero tolerance for pollutants must go!  Man has never... survived in an unpolluted void....Physiologically, man needs continual toxicologic nudging to maintain the homeostatic mechanisms that keep him physically and mentally alert.  On the practical side, zero tolerance can only be attained by complete elimination of the source of pollutants, a situation that may not be possible if the pollutant is ubiquitous (cited in OSHA H-003 Ex. 32:7).

In January 1974, OSHA issued the final carcinogens standard.  The standard made some concessions to labor but reflected industry’s position on the most important issues.   As advocated by labor, the final standard covered all fourteen carcinogens, including the animal carcinogens.  However, OSHA failed to specify exposure limits for any of these substances and rejected the use-permit system.  The agency’s reasoning echoed the reasoning offered by industry experts: 

We agree ...that a safe level of human exposure to any of the 14 carcinogens cannot be established by application of present knowledge. But we are not prepared to draw from this state of knowledge the conclusion that such levels do not exist...it is the professional opinion of many knowledgeable people that as yet undetermined safe levels of exposure possibly do exist (FR 1974: 3758).  

In response, OCAW and the HRG petitioned the Third Circuit Court to review the standard.  However, the Synthetic Organic Chemical Manufacturers Association (SOCMA) and the PMA (acting on behalf of MOCA users) countered with their own petitions claiming the standard was too restrictive (OSHR 1975:899).  In December 1974, the court vacated the permanent standard for MOCA, the most costly of the regulations, the laboratory usage provisions for two carcinogens, and medical examination requirements for all fourteen carcinogens.  Labor, on the other hand, realized no policy gains in the appeals process (SOCMA   v. Brennan 74-1129).

Coke Oven Emissions
The carcinogens case represented a serious loss for labor but provided several important lessons.  Most importantly, this case clearly indicated that labor would fail to secure more protective standards unless unified and highly mobilized at all stages in the standard-setting process.  In the coke ovens case, organized labor heeded this lesson and organized a movement which was stronger on several counts.  Most importantly perhaps, union leaders more effectively exploited indigenous resources and recruited external allies.   Through this mobilization, the movement secured a final standard which largely reflected labor’s interests, despite a countermovement that was also highly mobilized and unified.  

The United Steelworkers of America (USWA) first petitioned OSHA to adopt a more protective standard for coke oven emissions in 1971 (FR 1976: 46742).  At risk were at least 50,000 workers represented by the USWA and another 1000 represented by OCAW (OSHR 1975:316-317).  On the basis of information provided by union locals, the USWA charged that cancer rates among coke oven workers were significantly higher than for the general population.   In 1973, NIOSH published a criteria document which further substantiated these claims.  In response, OSHA appointed an advisory committee to resolve three major issues dividing industry and labor: the permissible exposure limit (PEL), compliance methods, and a rate retention provision (OSHR 1975:78; OSHR 1975:767).  The USWA advocated the lowest feasible limit consistent with its claims that no safe exposure level exists for carcinogens; more specifically, labor recommended a PEL no higher than 200 micrograms per cubic meter of air (μg/m3). In addition, the union insisted on mandatory engineering controls and a rate retention clause.  Rate retention would protect the pay, benefits and seniority rights of workers transferred from high hazard jobs to other positions due to work-related medical problems (OSHR 1975:132).  Industry opposed each provision, endorsing a much higher PEL and personal protective equipment (eg. respirators) rather than mandatory engineering controls with the claim that these measures would adequately protect workers.   

As in the carcinogens case, labor initially gained the advantage in the advisory committee proceedings.  In part, this advantage was again due to the composition of the committee. Two of the three professionals appointed to the committee were sympathetic to labor.  These professionals included Dr. Eula Bingham, chair of the group, and Dr. William Lloyd, a top-level NIOSH scientist.  Second, labor and its allies did not have to depend on animal studies, as it had in the carcinogens case; instead, several large-scale epidemiological studies conducted by the U.S. Public Health Service established the risks associated with coke oven emissions.  Based on this evidence, researchers estimated that the lung cancer risk and the mortality rate among coke oven workers ranged from 10 and 2 ½ times greater, respectively, than rates observed for other steelworkers (OSHR 1973:870).  Given this evidence and the composition of the advisory committee, the final recommendations made to OSHA reflected labor's position on every issue, including mandatory engineering controls and rate retention.   

These gains, however, were reversed with the publication of a proposal in July 1975 which, according to labor, represented “the worst standard ever proposed by OSHA,” (OSHR 1975:316-317).  The proposal rejected all key provisions of the committee’s recommendations in favor of less protective measures.  In the face this setback, however, labor and its allies responded with strategic action rather than the disorganization evident in the carcinogens case.   At a cost of $500,000, the USWA together with OCAW renewed its campaign for a more protective standard (Berman 1978).  In preparation for the public hearings, the labor coalition pursued an innovative tactic.  Specifically, the USWA organized a "strategy session" which brought together over 100 representatives from union districts, locals, and union headquarters to develop a joint plan of action.  The cornerstone of this action was the mobilization of rank-and-file workers to testify at the hearings (OSHR 1975:767).  Daniel Hannan, representing the safety and health department, stressed the strategic importance of the public hearings labeling these the “last chance to change the position of the Secretary of Labor” (OSHR 1975:356).  Through these organizational efforts, labor recruited 55 witnesses, including 43 rank-and-file workers, who provided four days of powerful testimony about their personal experience with cancer and other health problems (see Table 3, Col. 1).  Roosevelt Johns was typical of the workers who testified:

Mr. Johns was 47 years old when he testified...[he] has had two heart attacks while working at Republic Steel's Warren coke plant. ...In 1974, it was discovered he had [lung] cancer...This cancer was not discovered by the plant doctor...or, if discovered, was not communicated to him" (OSHA H-017 Ex. 144:1-3). 

According to James English, counsel for the USWA, this testimony and that of similarly disabled workers was "able to put into perspective what the steel firms said about their facilities...For the first time, the workers themselves became as important as the technical experts" (OSHR 1976:1115; emphasis added). 

In addition, labor was able to secure several other resources not mobilized in the carcinogens case. First, several state agencies became important allies to labor, providing a strong cohort of medical and technical experts who supported a more protective standard (Table 3, Col. 3-4).  NIOSH was key among these, bringing a team of seven experts to the hearings. Experts from the EPA and NCI also appeared to endorse a more protective standard.  This panel of institutional activists was joined by a group of scientists from several prestigious universities.  To some extent, the mobilization of these individuals was built on the prior mobilization of the scientific community in the coke ovens struggle; many of the scientists who appeared during the hearings had testified previously before the advisory committee.  Second, the testimony of this panel, in conjunction with the epidemiological evidence, was bolstered by a quantitative risk assessment commissioned by OSHA (Table 3, Col. 15).  In contrast to earlier cases, the availability of the risk assessment allowed the agency to quantify the benefits of different PEL’s.  According to these estimates, a reduction of the permissible exposure level below 200 µg/m3 would save 240 lives per year (OSHA H-017 Ex. 109:68).  Finally, NIOSH provided evidence that indicated this limit was technologically feasible (Table 3, Col. 16); testing at an Atlanta steel plant, the industry’s best in pollution control, indicated levels below 200 µg/m3 had been achieved through engineering controls (FR 1976:46756).   

While the mobilization of labor and its allies was unprecedented, industry was also able to organize a strong and unified countermovement.  The mobilization of the countermovement was facilitated by the industry-specific impact of the coke ovens standard and the organizational readiness of the target industry.   The direct economic costs of the standard would almost exclusively fall on the iron and steel industry, one of the most concentrated (Prechel 1990) (see Table 4).
  Under the umbrella of the AISI, steel firms were also among the most politically organized.  In response to OSHA's proposal, the AISI in conjunction with five of the largest steel producers organized a two-fold challenge.  As before, capital attempted to scientifically dispute the claim that cancer rates among workers exposed to coke oven emissions were statistically significant.  To do so, industry recruited in-house medical and technical experts as well as one NIOSH official who, over the objections of labor, had chaired the "Industry-NIOSH Technical Liason Committee on Polycyclic Organic Matter" (OSHR 1975:800).  Industry also mobilized economic evidence and experts who testified that the costs of the standard would shut down the steel industry.  For the first time, this evidence and testimony was presented during the public hearings by White House economists as well as industry experts (Noble 1986).  Specifically, a panel representing the Council on Wage and Price Stability (COWPS) testified that the new standard would save 26.6 lives, rather than 240 lives per year, at a cost of $9 to $48 million per life.  They recommended that OSHA explore more cost efficient alternatives, perhaps rotating steelworkers from high hazard jobs to low hazard positions every five years (OSHR 1976:1772-1774).  

Despite the mobilization of these economic, medical and technical experts on behalf of capital, OSHA issued, in October 1976, a final standard which largely reflected the provisions endorsed by labor.  Specifically, the standard set the PEL at 150 µg/m3 and stipulated that engineering controls be implemented within four years (FR 1976:46742-50). For union leaders as well as rank-and-file workers, these concessions to labor represented a historic victory.  The coke oven emissions standard, according to one USWA official, was “as good a standard as has ever been written by OSHA” (OSHR 1977: 1111).  Though they had failed to secure a rate retention clause, I.W. Abel as well as others agreed that union efforts “have been well rewarded” (OSHR 1977: 1111).   The significance of the gains made by labor in the coke ovens case was further underscored by capital’s response.  As in the carcinogens case, the AISI and six steel companies appealed the standard's feasibility.  This time, however, the Third Circuit upheld the standard citing the scientific evidence and the demonstrated feasibility of the PEL.  Industry appealed the decision to the Supreme Court but later dropped the suit since it had already come into compliance with the standard (AISI v. OSHA 577 F2d 825). 


The coke ovens case clarifies the role of several strategic resources and mobilization dynamics for labor in securing regulatory victories prior to the institutionalization of cost-benefit analysis.  In sum, labor organized a highly mobilized, unified and sustained movement which strategically capitalized on several resources and tactics to secure the advantage over capital, despite a number of challenges. The organizational capacity of the countermovement posed perhaps the most serious challenge.  The steel industry, given its economic concentration and political capacities, was organizationally more ready than most other industries to counter regulatory initiatives like the coke ovens standard.  As in the carcinogens case, capital mobilized a greater number of medical, technical, and economic experts than did labor.  In addition, the support of White House economists provided industry with leverage it had not previously secured.  Labor, however, effectively countered by mobilizing an unprecedented combination of indigenous resources and external allies.  On the one hand, labor leaders exploited the organizational readiness of unionized steelworkers and in-house staff to independently mobilize far more witnesses than they had in the carcinogens case, strategically deploying these resources to counter setbacks and seize new opportunities as the standard-setting process unfolded.  On the other hand, labor gained the support of institutional activists as well as university affiliated experts, who provided several key pieces of evidence, to solidify the case for a more protective standard.   In short, victory for labor in the coke ovens case was not easily secured but rather built on a sustained organizing effort that generated a powerful coalition of actors to push for a more protective standard.  With the institutionalization of cost-benefit analysis, labor would be forced to work even harder to secure similarly historic victories.     

Regulatory Outcomes after the Institutionalization of Cost-Benefit Analysis
Cotton Dust
In the aftermath of the coke ovens victory, organized labor renewed its effort to secure standards that would protect workers in several high hazard industries, including textiles, smelting, plastics and construction.  In part, this mobilization was spurred by the election of President Carter and the appointment of Dr. Eula Bingham to head OSHA.  From labor’s perspective, the shift in power at this level created a unique political opportunity, providing workers greater leverage in the struggle for more protective standards. Despite the pro-labor sentiments of the Carter administration, however, the corporate sector effectively defeated several regulatory initiatives endorsed by labor.  The cotton dust case represents one of capital’s most decisive victories during this period.   This case most clearly reflects the ways in which the institutionalization of cost-benefit analysis and the direct participation of a highly mobilized countermovement in the political process result in victories for industry, even when labor has seemingly “captured” a regulatory agency.      

As in other cases, OSHA adopted industry-derived consensus standards for cotton dust in 1971, setting the PEL at 1000 μg/m3 (FR 1978: 27351).  In 1975, the Textile Workers Union of America (TWUA), joined by the AFL-CIO and the North Carolina Public Interest Group, filed a suit to force OSHA to adopt a more protective standard (FR 1978: 27351).  According to labor, cotton dust threatened the health of approximately 559,000 workers across several industries, including textiles, cotton ginning, and the cotton seed oil industry.  Of these, 83,000 were expected to develop byssinosis ("brown lung"), which involves a progressive and fatal loss of pulmonary function (Botsch 1993).  To create a safer workplace, labor advised OSHA to reduce the PEL to 100 μg/m3.  On December 28, 1976 OSHA published a proposal which tentatively set the exposure limit at 200 μg/m3 for all cotton processing industries.  The agency, however, emphasized that both more and less protective standards would be considered in subsequent proceedings. 

  From the beginning, the movement for a more protective cotton dust standard faced a unique set of organizational constraints that steelworkers had not faced.  First, most workers in cotton processing industries were not unionized in the early seventies (Zingraff and Schulman 1984).  Faced with this problem, labor was forced to couple political mobilization at the national level with organizing at the grassroots level.  Together, organized labor and Ralph Nader's public interest coalition used the problem of byssinosis to organize textile workers into unions as well as public interest groups.  The most important organization to emerge was the Brown Lung Association (BLA) founded in 1975 (Botsch 1993).  With the creation of the BLA, labor was better situated to use the strategies that had proven successful for the steelworkers.  Drawing from the BLA-union network, labor leaders mobilized a total of 56 witnesses to testify at the public hearings, a turnout similar to that mobilized by the steelworkers (Table 3, Col. 1-2).  As in the coke ovens case, labor depended heavily on the rank-and-file to provide first hand accounts about the personal impact of byssinosis.  More than half of the witnesses representing labor were rank-and-file workers.  When workers were too sick to appear in person, tape recorded statements were submitted in place of direct testimony (OSHA H-052 Hearing Transcript (Tr.) pp. 2106).  Alica O’ Shields is typical of the workers who testified.  

My name is Alica O’Shields.  I am from Clements, South Carolina.  I want to tell you some about my life in the textiles, and my breathing problem.  So that you will do everything you can to make sure no other people get this disease.  I was 14 when I began working in the mill. This past Friday I was 63.  Altogether I had 48 years in textiles.  I finally retired in April of 1976 after my doctor told me to get out of the mill if I wanted to live… I had all the symptoms of brown lung. I just rattle deep down in my chest….. In the mornings a lot of times when I would wake up, I would….feel like I wanted to rip my clothes off just to let myself open so I could breathe…..Having brown lung cost me a lot… it is up to OSHA to make sure people are protected.  …. So please set a strong standard so that these other people don't have to live like this (OSHA H-052 Tr. 2154-2156). 

This testimony was paired with the testimony of medical and technical experts as well as a compelling body of scientific evidence.  The pool of experts available to labor was again limited but the ACTWU (formerly TWUA and ACWA) was independently able to organize a panel which included several university scientists.  This panel unanimously testified that the risk of byssinosis remained significant at the 200 μg/m3 limit.  Labor was also able to count on three additional forms of evidence.  First, several large-scale epidemiological studies which documented the prevalence of byssinosis among textile workers were made part of the evidentiary record. Second, a risk assessment prepared by the Research Triangle Institute (RTI) at the request of OSHA quantified the benefits of a more protective standard.  The RTI estimated that a PEL of 200 μg/m3 would save 21,503 lives while a PEL of 100 μg/m3 would save an additional 8269 lives (OSHA H-052 Ex. 6 #76).    Finally, the RTI also provided evidence that the PEL endorsed by labor was technologically feasible.  More specifically, RTI experts testified that the engineering controls necessary to reduce exposures to 100μg/m3 were technologically feasible for most sectors of the textile industry as well as for cotton ginning.   A limit of 200 μg/m3 was technologically feasible for all sectors.

  
For several reasons, however, labor was unable to gain the decisive advantage evident in the coke ovens case.  First, labor failed to secure strong support from either NIOSH or any other state agency.  More specifically, nine experts representing NIOSH and seven other experts recruited by OSHA, including several prominent university experts, defended the proposed standard rather than the more protective option endorsed by labor (Table 3, Col. 12).  A number, in fact, advocated “variable exposure limits” for different sectors of the cotton processing industry; a 200 μg/m3 limit was recommended for the highest risk sectors but less protective limits were endorsed for other sectors.  The risk of byssinosis as well as other respiratory problems, they admitted, would persist below these limits but most workers would be adequately protected.   

Second, capital was independently able to organize a unified and sustained countermovement which recruited an exceptionally high number of witnesses (Table 3, Col. 7-8).  This turnout reflects the mobilization of an unprecedented industry-wide campaign which drew together large and small employers across sectors to block the standard.
   The reasoning which leads to class-wide action in this case is perhaps best expressed by a representative of the National Cotton Council (NCC), one of the industry's leading trade associations:  

The proposed cotton dust standard's cost can be seen in better perspective when the interdependence of all sectors of the cotton industry is considered.  If OSHA's proposed dust standard is beyond the financial capability of one sector, it is beyond the capability of all, for no segment is dispensable (OSHA H-052 Ex.72b:47).

As in other cases, trade associations provided the key organizational vehicle for the mobilization of the industry-wide countermovement (see Table 4).  The NCC spearheaded the effort given its unique capacity to "encompass the entire scope of the industry" (OSHA  H-052 Tr. 3607).  As a strategic first step, the NCC created the "Industry-Wide Byssinosis Committee" which brought together representatives of large and small firms from all sectors of the cotton processing industry.   This committee then organized a  "special session on cotton dust" to discuss the scientific basis and economic impact of the proposed standard (OSHA H-052 Ex.72b).  The tone of the session is captured in the opening remarks:  

The data upon which the proposed standard is based... are questionable....The results of this [additional] research are needed in order to determine a safe level of dust exposure rather than setting what may well be an unnecessarily low, arbitrary level...Hopefully, information presented at this meeting will enable more reason to be brought to bear on the cotton dust standard in areas where more reason is necessary  (OSHA H-052 Ex. 72b:1).  

To provide more “reason” to this debate, the session drew together scientists from the USDA, national and international universities, and privately funded research centers.  The mobilization of these experts was greatly facilitated by an existing network which linked the cotton industry to the scientific community.  The most important links were made through Cotton Inc., the research arm of the cotton industry created in 1971.  This organization had provided millions of dollars to fund cotton dust-related research by scientists at several universities, including the University of North Carolina and North Carolina State University.  Consistent with Wysong's study (1992), the research of many of these industry-supported scientists claimed that a more protective standard could not be justified on scientific grounds.  
  

Through these efforts, capital independently mobilized 37 experts to testify at the public hearings (Table 3, Col. 7-8), securing the advantage over labor.  The testimony of industry representatives both echoed and extended the scientific challenges of earlier cases; they claimed that the problem of byssinosis was restricted to only a handful of plants with excessively high levels of cotton dust, was concentrated among smokers and was reversible.   On behalf of the American Textile Manufacturers Institute (ATMI), Dr. Moon Suh summarized the position of industry's scientific experts: "...the entire bysinossis issue still remains to be only a statistical paradox in the complete absence of any definitive science..." (OSHA H-052 Ex. 55:1).  In contrast to the coke ovens case, industry exploited its network of strategic allies to add weight to these claims, mobilizing a strong cohort of experts from regional universities to testify against the standard.

To solidify this advantage, the corporate countermovement also recruited a powerful bloc of state actors at the national, state and local level (Table 3, Col. 9).  These allies included the United States Department of Agriculture, the North Carolina Department of Agriculture, the North Carolina Department of Labor, congressional representatives from Texas and Alabama, school district officials and welfare department representatives (see Table 4).  Without exception, these state officials emphasized the economic opportunities provided by cotton processing industries throughout the South and claimed the cotton dust standard would bankrupt this sector. Cotton ginning and cotton seed oil firms were considered particularly vulnerable and should be exempted from the standard.  According to the USDA, "we must ..be concerned that [these] hazards truly exist, and that we don't curtail an important segment of U.S. agriculture by establishing standards which are too strict, too costly or too hasty" (OSHA H-052 Tr. 3366).  White House economists, represented by the Regulatory Analysis Review Group (RARG), echoed these conclusions.  According to RARG, the costs of the standard were not “socially acceptable” given the record of plant closings and declining competitiveness which plagued American textiles (U.S. Senate 1984).  

The advantage industry gained by mobilizing the support of state actors was further solidified by a change in OSHA's procedural rules that created an unprecedented opportunity for capital.  For the first time, OSHA organized "regional" hearings to allow interested parties who would not be able to participate in the D.C. hearings the chance "to be heard" (OSHA H-052 Tr. 3685).   In the cotton dust case, the opportunity afforded by the regional hearings was fully exploited by small producers in cotton ginning and the cottonseed oil industry.  Over 100 farmers, ginners and other small business representatives were mobilized to testify against the standard largely through a grassroots effort coordinated by local trade associations and cooperatives (see Table 4).  This effort, coupled with national level efforts, secured a decisive mobilization advantage for the countermovement (Table 3, Col. 13).  

To add to this advantage, the corporate countermovement exploited the opportunity provided by the regional hearings to a second strategic end: namely, to give the opposition a “human face”.  Without exception, the witnesses who appeared at these hearings identified themselves as “ordinary” American citizens who were simply trying to make a living.  In addition, the testimony of these witnesses emphasized the economic vulnerability of cotton belt regions and the local impact of the cotton dust standard for these “hardworking” communities.  Finally, an innovative twist not emphasized in other cases added moral leverage to the testimony: witnesses, including local officials, contended that the cotton dust standard would be particularly devastating for "the minority races" employed in cotton production (OSHA H-052 Tr. 3907-3910).  Over 50 percent of the labor force in many cotton ginning establishments was of Mexican origin and lacked the educational credentials necessary to compete for other jobs.  According to a welfare official from Dawcett County, Texas, "these people [Mexican American workers] are not complaining of the dust.  They only ask for a place to work that pays enough for them to live respectably" (OSHA H-052 Tr. 3946).  

Not a single witness appeared at the regional hearings to counter this testimony.  The United Farmworkers of America (UFWA) were scheduled to appear in Lubbock, Texas, but failed to do so for reasons not specified in the OSHA dockets (OSHA H-052 Tr. 4037).  The UFWA's withdrawal from the hearings undoubtedly reflects the disorganization of cotton ginners rather than the lack of any real health problems.  In the most comprehensive study of this workforce, 18 percent of the population exhibited significant losses of pulmonary function yet the predominantly Spanish-speaking respondents did not report any related symptoms like chest tightness or breathing difficulty.  Many of these migrants feared that health complaints would jeopardize their jobs and this same fear seems to have kept most from the public hearings (FR 1978: 27421).  In addition, the fact that many of these workers are migrants who move from gin to gin throughout the cotton belt further hindered the organizational efforts of the UFWA (FR 1978: 27419).

On June 23, 1978, OSHA published the final cotton dust standard.  While DOL and White House officials claimed the standard had “no winner and no loser”, the ACTWU and the AFL-CIO challenged it immediately in the D.C. Circuit (OSHR 1978:60).
  Labor was most critical of the decision to adopt a less protective PEL than that proposed for all but one sector of the textile industry.  Two exceptions were particularly notable.  For “slashing and weaving” operations in textile mills, OSHA set a PEL of 750 μg/m3 despite evidence provided by the risk assessment that indicated ten percent of the labor force would develop byssinosis at this level while the proposed limit was technologically feasible and would have effectively eliminated the risk.  The agency similarly disregarded the evidence provided for the cotton ginning industry, setting no PEL for this sector despite the fact that dust levels ranged from 800 to 1000 μg/m3.  To secure additional concessions, industry filed several suits against OSHA which ultimately reached the Supreme Court (OSHR 1978: 346).  In the short-run, industry secured various exemptions (e.g., for cotton batting and warehousing) and stays (e.g., for hosiery and knitting) and finally, the entire standard was stayed by the D.C. Court on October 10, 1978.  In the long-run, the Supreme Court upheld the standard except for the cottonseed oil industry.  The decision was widely considered a landmark rejection of cost-benefit analysis.  However, the court's decision to exempt the cotton seed oil industry was based on a determination that OSHA had failed to demonstrate that the standard would not cause "serious disruption to the industry" (AFL-CIO v. Marshall, 67 F.2d 636).  The concessions made to industry by OSHA and, subsequently, the courts were not trivial.  These concessions saved industry $2.7 billion at the expense of over 5000 workers employed in sectors not covered by the standard  (FR 1978: 27418-63).

The cotton dust case provides perhaps the most dramatic example of the ways in which a highly organized and unified countermovement could mobilize several strategic resources to exploit new political opportunities afforded by rising concerns about business confidence and the institutionalization of cost-benefit analysis (FR 1978: 27351).  This victory for capital is particularly noteworthy given that labor had secured the “evidentiary” advantage which suggests that regulatory victories for workers require a broader-based advantage, at least in the context of a political climate which favors cost-benefit analysis. The lead case, labor’s most decisive victory, illuminates the mobilization processes whereby this broad-based advantage can be secured. 
Lead
In the conflict over lead, a complex combination of opportunities and strategies worked together to provide labor with a decisive advantage over capital.  As were cotton dust and coke oven emissions, lead was among those occupational hazards that labor, at all organizational levels, had long recognized.  Workers were concerned about lead poisoning among themselves and their children as well as the use by company doctors of dangerous chelating drugs to reduce blood lead levels.   In response to rank-and-file pressure, labor leaders petitioned OSHA for a more stringent standard to protect 700,000 exposed workers and their families (OSHR 1974:924; OSHR 1975:288).  At the same time, NIOSH published a criteria document for lead which provided scientific evidence that the current standard did not adequately protect workers from lead poisoning.  In October 1975, OSHA proposed a new standard which would require industry to reduce airborne concentrations of lead from 200 to 100 μg/m3 with the assumption that this would reduce blood lead levels to a relatively “safe” limit of 60 μg/ml.  

While the proposal represented a step forward, organized labor charged the standard was too weak on several counts.  First, union officials advocated a more protective PEL of 50 μg/m3 for air to insure blood lead levels no higher than 40 μg/m3.  Second, labor urged OSHA to include a rate retention clause which would guarantee that workers removed from their jobs due to excessive lead levels would not lose wages or seniority.  Without medical removal protection, “experience has demonstrated that an employee who recognizes the possibility of adverse economic consequences from medical determinations will often be forced to place his or her family’s financial security before...health...” (OSHR 1977:773).   Finally, unions advocated a multiple physician review clause which would require employers to pay for an independent review of blood tests conducted by company doctors.
 If secured, these provisions would make the lead standard the most comprehensive and protective of all OSHA standards.  

As in previous cases, labor was unable to secure strong support from NIOSH.  More specifically, the agency supported a rate retention clause but defended the proposed permissible exposure limit rather than the more protective limit advocated by labor.
  Agency representatives did, however, concede that at PEL of 100 micrograms may not adequately protect workers. “There is a general concern within the institute as to the effects that occur under” this limit, admitted several NIOSH witnesses (H-004 Tr. 1386).  “As individual scientists we feel that probably some level below the [proposed limit] would be more protective…[However], we don't have all the hard data that we would like to have for establishing” a lower PEL (H-004 Tr. 1393).  

Unable to secure strong support from these state actors, labor was again forced to depend on allies drawn from other sectors and its own indigenous resources.  To mobilize and deploy these effectively, labor pursued several strategies which built on past experience and involved tactical innovation.  As in the coke ovens case, unions worked “from the inside out”, building a united front across the ranks of labor.  An umbrella organization, the Lead Council, was formed, drawing together ten unions to develop a “joint” plan of action on the lead standard (OSHR 1973:786).  Through the Lead Council, organized labor was able to share medical, scientific and legal information and develop position papers which reflected a consensus on the PEL, rate retention and other provisions of the standard.  Several other strategic resources were also mobilized through this cooperative effort.  As in previous cases, labor leaders exploited the organizational readiness of a unionized labor force and recruited an exceptionally high number of rank-and-file workers to testify at the public hearings.  Seventy workers offered personal testimony about the health problems associated with excessive lead levels.   In this case, the participation of the rank-and-file was strategically sustained to take advantage of opportunities labor had failed to exploit in the cotton dust case.  Specifically, regional hearings were dominated by rank-and-file workers rather than industry.   Over two-thirds of those who appeared testified on behalf of labor (OSHA H-004 Tr. 5503-6875).  The testimony of these witnesses provided a powerful counter to industry claims that lead poisoning was not a problem; conditions for some workers were so bad that they referred to their department as the “Tunnel of Death” (OSHA H-004 Tr. 5222).  A.Q. Evans was among the workers who appeared to provide a personal account of the damage done by lead poisoning:

“We have had people with … wrist drops, we have had people with brain damage, we have got people with kidney damage, we have had people with high blood pressure, and all these things…came from lead…. We have got about 14 deaths [due to lead poisoning]… I [personally] have had some high lead counts and I have been chelated about three or four times… I have had tiredness… I have had lead lines in my gums that the doctor said came from lead…. When the Board of Health came in [to the plant] we had people in there working with as much as 170 milligrams of blood leads in them at that time…. Not once have the company doctors or even the company admitted that any of it was work-related” (OSHA H-004 Tr. 4752-4821).

Organized labor also drew an unprecedented level of support from middle class liberal groups.  In large part, this coalition was the result of a unique set of circumstances which made the regulation of lead not simply a class issue but also a gender issue.  Several liberal groups supported a more protective lead standard because of the serious reproductive risks associated with this hazard and the exclusionary practices corporations were using to bar women from this hazardous work (Randall and Short 1983).  As a result of these policies, labor gained a long list of allies that included the National Organization of Women, the Women’s Legal Defense Fund, and the Coalition of Labor Union Women as well as others (see Table 4).  The implications of the lead standard for other reproductive hazards were of particular concern to these organizations.  As one representative noted, “What is at stake here is the fact that the lead standard can set a precedent for other toxic substances.  If women are discriminated against on this standard, other industries can use the same excuse of reproduction to keep women out of work” (OSHA H-004 Ex 226:5).  Drawn together by these interests, the labor-public health coalition which emerged mobilized more than twice the number of witnesses recruited in either coke ovens or cotton dust (Table 3, Col. 1-2).

Moreso than in any other case, the moral appeals made by this coalition were bolstered by the legal arguments and scientific evidence provided by several strategic allies.  First, framing the regulation of lead as a gender issue drew the Equal Employment Opportunity Commission (EEOC) into this conflict. The EEOC warned OSHA that a standard must adequately protect both women and men if the agency was to effectively discourage the exclusion of women from jobs that involved exposure to lead.  Consistent with the spirit of Title VII, the PEL, in other words, should be set low enough to make discrimination of this sort “unnecessary”.
  A strong panel of medical, technical and economic experts also testified in favor of a lower PEL (see Table 3, Col. 6).  Importantly, organized labor independently recruited many of these experts (see Table 3, Cols. 1-2).  While most were in-house, many were university-affiliated including a team from Mt. Sinai School of Medicine.  These experts unanimously testified in favor of the more protective standard endorsed by labor.   The position of these experts was further bolstered by the testimony of 17 other experts recruited by state agencies, including OSHA, to testify at the public hearings (see Table 3, Cols. 3-5).

As in previous cases, three other strategic resources were available to labor and its allies (Table 3,  Cols.  14-16).  First, large scale epidemiological studies of lead poisoning were submitted as evidence.  Second, a quantitative risk assessment provided precise statistical estimates of the benefits afforded by the proposed standard as well as more protective alternatives.  According to OSHA’s analysis, reducing the PEL to 100 μg/m3 as proposed would reduce the number of workers with excessive blood lead levels (i.e., 60 μg or above) from 32,777 to 2562.  A further reduction of the PEL to 50 μg/m3 as urged by labor would virtually eliminate the risk of developing blood lead levels over 60 μg.   The technological feasibility of the more protective PEL solidified labor’s case.   Several pollution control engineers not directly affiliated with organized labor or public health groups testified that “the equipment to do the job exists,” and offered evidence of its effectiveness (OSHA H-004 Tr. 5212).

In the lead case, labor exploited one other resource more effectively than it had in other cases.  Specifically, labor drew from its previous victories to build a strong case in favor of rate retention.  Most importantly, labor built on the victories of coal miners, who had secured a rate retention program under the Coal Mine Health and Safety Act, as well as several collective bargaining contracts that also provided medical removal protection.  By the time the lead standard was proposed, unions had “spent extensive amounts of time, effort and funds seeking to build a record on this matter” (OSHA H-004 Ex. 343: 18).   Labor pressed OSHA to hold a special hearing on rate retention and the agency agreed.  Backed by the Mining Enforcement and Safety Administration, labor exploited this opportunity to lay out the blueprint for rate retention provided by its earlier victories.  Further, labor claimed that the implementation of this provision was potentially easier, more effective and less costly in this case than in others.  In other words, lead poisoning is easier to detect and more reversible than other occupational diseases, so rate retention would impose minimal costs on employers as workers would return to former jobs (OSHA H-004 Ex. 343:13-26).      

 
Notwithstanding the strength of labor's case, industry disputed the need for medical removal protection as well as a lower PEL and multiple physician review.   In contrast to the cotton dust case, however, the corporate sector was unable to effectively organize a united front able to counter the witnesses and evidence mobilized by labor.  In part, this organization was impeded by sectoral differences which divided those corporations affected by the standard.  The lead standard would primarily affect five distinct industries rather than one as in the coke ovens case.  These included primary lead smelters, storage battery manufacturing, secondary smelting and refining, brass and bronze foundries and pigment manufacturing (FR 1978: 52978-52981).  

The costs of compliance were most threatening to the battery manufacturing industry given that more than 12,000 of the 16,000 workers employed in this industry were exposed to lead (FR 1978: 52979-52985).  This industry, like the textile industry, includes a diverse set of firms which vary in size and organizational capacity.
  Those companies which testified against the standard at the hearings were primarily from the smaller battery companies (see Table 4).  These companies were represented by the Battery Council International and the Independent Battery Manufacturers Association.  In contrast to the National Cotton Council, these trade associations reflect the limited organizational capacity of their membership, claiming both a smaller staff and fewer financial resources than the leading textile firms (Russell et. al. 1994).  The secondary lead refining industry was confronted with similarly limited organizational capacities as noted by its sole representative, the Independent Association of Secondary Lead Smelters (OSHA H-004 Tr. 2826).  As in cotton dust, OSHA offered interested parties a chance to present their testimony at regional hearings but less than ten witnesses appeared on behalf of the corporate sector (OSHA H-004 Tr. 5485-6801). 

To some extent, the Lead Industries Association (LIA) could have compensated for the limited organizational capacity of battery manufacturers and secondary smelting firms.  Since the 1930's, this trade association had funded the research and cultivated the ties to medical institutions needed to lobby effectively against lead standards (Grabner 1987).  Despite access to these resources, the participation of the LIA and other potential allies was very limited.  The LIA, for example, did develop a position paper and sponsor the economic research presented at the hearing but provided only three expert witnesses to testify against the standard.  Similarly, only AMAX and ASARCO, two of the four Fortune 500 firms in primary lead refining, sent witnesses to the key public hearings held in March, April and May of 1977.
 One additional piece of evidence is perhaps more indicative of the failure to organize an industry-wide front against the lead standard: 52 industry witnesses who had agreed to testify against the standard did not appear at the hearings.  Interestingly, the witnesses who failed to appear were representatives of Fortune 500 corporations: Bethlehem Steel, General Motors (a major producer of storage batteries), Republic Steel, Western Electric, Ethyl Corporation, Kennecott Copper and the U.S.  Chamber of Commerce (Fortune 1977).  Their failure to appear is not accounted for in the rulemaking record but may reflect the realities underscored in the regulatory literature; large and small firms have different capacities to bear the costs of regulation and therefore, may not form an industry-wide coalition against OSHA standards as was evident in the cotton dust case (see Yeager 1991). 

In the battle against the lead standard, industry lost one other resource which had played a critical role in the cotton dust case, namely the support of the White House economists.  As in other cases, the lead standard was subject to review by these economists and this review did appreciably delay the standard.  However, COWPS and CEA eventually gave the lead standard their seal of approval, despite evidence that six of seven primary lead smelters would have to be virtually rebuilt and compliance costs might force 100 of 200 smaller firms in secondary smelting out of business (FR 1978: 52984).  According to the COWPS review, the standard was "well conceived and cost effective and ...made dramatically clear substantive health benefits" (OSHR 1978:853). 

On November 13, 1978, the final standard for lead was issued.  As advocated by labor, the standard included a more protective PEL of 50 μg/m3, rate retention and multiple physician review.  According to OSHA, the greater stringency of the standard was motivated by "evidence collected during the public comment period and public hearings... [which] clearly demonstrates that the toxic effects of lead exposure are much more extensive than was previously recognized" (OSHR 1978:852).  With reference to the PEL, the agency noted “the vast majority of physicians who testified” supported the more protective level adopted in the final standard (FR 1978: 52966).  In a sharp departure from cotton dust, the standard was not relaxed for small, economically vulnerable firms noting "the lead record rejects any suggestion that small companies by virtue of size are incapable of protecting worker health" (FR 1978: 52974).   Industry, represented by the LIA, immediately challenged the rule but the D.C. Circuit Court upheld the final standard in August 1980, and an appeal to the Supreme Court was denied.  The resolution of this case in favor of labor provided an important lesson for future battles:  the organizational readiness of workers, the strategic coordination of action across industry lines, and reframing these conflicts to emphasize gender as well as class concerns can mobilize a formidable coalition which is prepared to exploit the opportunities afforded by the public hearings and gain a decisive mobilization advantage.  This advantage, in conjunction with an evidentiary advantage, can secure for labor a precedent-setting victory when corporate opponents lack the support of powerful trade associations and corporations, "independent" experts, White House economists or other political elites. 

Summary and Conclusions

Using the political struggle model, this paper has developed an alternative to past research that more explicitly theorizes the complex political processes that shape policymaking in the regulatory arena.  More specifically, the political struggle perspective traces political outcomes to an interaction of political opportunities and mobilization-countermobilization dynamics not adequately theorized by either business dominance theories or structural Marxism.  Through a comparison of four key conflicts, we clarify the particular combination of opportunities and mobilization processes that lead to decisive victories for capital in some cases and labor in other cases.   

We identify two roads to victory for capital in the conflict over regulatory initiatives (see Table 5, Panel A).  Prior to the institutionalization of cost-benefit analysis, capital secures its most decisive victory when it organizes a highly mobilized and unified front while labor fails to do so (see fourteen carcinogens).  These movement-countermovement dynamics give capital a decisive “mobilization” advantage as well as an “evidentiary” advantage.  With the institutionalization of cost-benefit analysis, the political climate shifts in favor of the corporate sector but capital now faces more experienced and highly mobilized labor-public health coalitions.  In this context, capital secures its most decisive victory by again gaining the mobilization advantage and bolstering this advantage with the recruitment of two sets of strategic allies: a strong contingent of university experts and political elites, including White House economists (see cotton dust).  In this case, the mobilization of these resources trumps the evidentiary advantage that labor secures.  


A compelling theoretical and empirical analysis of regulatory politics must not only specify the conditions that lead to victories for capital but also illuminate the conditions that contribute to victories for labor.  This analysis identifies two routes to victory for labor (see Table 5, Panel B).  Prior to the institutionalization of cost-benefit analysis, labor wins its most decisive victory by organizing a highly mobilized and unified coalition that draws rank-and-file workers, university experts and institutional activists together to secure a mobilization advantage as well as an evidentiary advantage (see coke oven emissions).  By gaining these advantages, this coalition realizes a victory despite a unified and highly mobilized countermovement supported by White House economists.   With the institutionalization of cost-benefit analysis, labor must work harder to secure a similarly decisive victory (see lead).  As before, success for labor again depends on forging a coalition of rank-and-file workers, university experts and institutional activists who collectively secure a mobilization advantage as well as an evidentiary advantage.   Two important twists, however, distinguish this road to victory.  First, labor mobilizes more experts rather than simply more witnesses than capital.  Labor’s mobilization advantage, in other words, is double-barreled this time.  Second, the corporate countermovement is weaker on two counts: it is noticeably disorganized, failing to sustain a strong turnout at all strategic points in the standard-setting process, and it loses the support of White House economists.  
These findings suggest a reconsideration of several points emphasized in past research and raise additional questions for future research.  First, this analysis indicates that victories for capital as well as for labor depend on a combination of conditions that are not easily reduced to “structural factors”.   Consistent with several recent studies (McCammon 2001; Meyer 2004), a favorable political opportunity structure is neither necessary nor sufficient to produce victories for either party.  For labor, the organization of a unified and sustained movement which is able to gain both a “mobilization advantage” and “evidentiary advantage” is more consistently part of the constellation of conditions which lead to victory.  Similarly, victory for labor more consistently depends on the support of university experts and institutional activists than it does on a favorable political climate. The political climate also seems less consistently important for capital than does the mobilization of a unified and sustained movement which is able to secure a mobilization advantage over labor.
       

If mobilization-countermobilization dynamics are as crucial as suggested by these results, this and future work should further clarify the conditions that facilitate and hinder the mobilization of witnesses, scientific evidence and other resources in the conflict over regulatory initiatives.  For capital, resource mobilization is facilitated by several conditions anticipated in past research as well as others not anticipated.  Contrary to some accounts, structural factors, like industry concentration, do not readily predict the effective mobilization of corporate countermovements.  Highly concentrated industries do not necessarily form a united front with common interests. Conversely, divisions between and within industries do not preclude class-wide action.  Rather, the effects of these variables are contingent on the actions of leading trade associations.  Trade associations typically link monopoly and competitive firms in a way that makes class-wide action possible.  The extent to which this organizational readiness translates into successful political mobilization depends on several conditions.  First, the organizational capacities of trade associations vary.  Second, trade associations may be able to recruit the support of state actors in some cases but not in others.  As other scholars (Stearns and Almeida 2004) have suggested, state agencies with a legislative mandate and/or historical commitment to economic development and capital accumulation represent a potentially important resource for industry but these actors are more easily recruited under some conditions than others.  The mobilization of the USDA and the North Carolina Department of Agriculture as well as COWPS to block the cotton dust standard suggests that these agencies may act as “natural allies” to capital when the economic impact of standards is regionally concentrated and/or falls heavily on agriculture.  Third, the institutionalization of regional hearings may facilitate the mobilization of corporate countermovements as long as trade associations have organized small business interests at the local level to exploit this opportunity.  These findings, while important, leave several issues unresolved.  Why do leading trading associations fail to participate actively at all stages in the standard setting process?  The lead case suggests that firms and trade associations tied up in costly litigation may opt out of the standard-setting process but further research is needed to explain the disorganization of capital in this and other cases.

The conditions that facilitate the mobilization of strategic resources by labor are perhaps more easily specified based on this research.  First, rank-and-file workers must be organized into unions. In other words, victory presupposes a certain level of organizational readiness among workers.  This organizational readiness facilitates the mobilization of several indigenous resources, including rank-and-file testimony and the moral advantage which figures consistently in labor victories.  In the absence of this organizational readiness, resources must in part be diverted for grassroots organizing as in the cotton dust case.  Second, the decentralization of the policymaking process can provide important political opportunities for labor if the rank-and-file are mobilized to exploit these opportunities.  Labor leaders are most likely to effectively exploit these opportunities when strategic planning and cooperation across unions occurs.  Third, labor must forge alliances with university experts and institutional activists if they are to bolster their moral appeals with “objective” medical, technical, economic and legal expertise.   As several scholars suggest (Stearns and Almeida 2004), regulatory agencies like the EPA and other state agencies guided by a legislative mandate that emphasizes legitimation over accumulation represent a particularly important set of allies in the struggle for worker health and safety.  However, labor has forged only “loosely coupled” alliances with these actors, as Almeida and Stearns predict.  Neither NIOSH nor any other state agency has proven a dependable ally, consistently supporting labor in its struggle for more protective standards.    Instead, the support of institutional activists seems to depend at least in part on strategic action by labor.  Our analysis, for example, suggests that labor is most likely to mobilize the support of a broad-based coalition of state actors when unions recast the conflict over health standards to emphasize not only class issues but also the gendered and perhaps racial dimensions of these conflicts.  Strategic framing of this sort may not, however,   effectively counter the organizational and institutional constraints that make state-labor coalitions more fleeting than fixed.   Perhaps most importantly, these coalitions are discouraged by the fragmentation that is built into liberal democratic states.  Regulatory agencies, for example, may share a legitimation function but their constituents and mission are narrowly defined.  Only OSHA and NIOSH are officially charged with protecting workers in the manufacturing sector against the health hazards they face on the job.  The EPA, MESA, EEOC and other legitimation agencies are not.  Resource constraints further discourage institutional activists within these agencies from acting on behalf of workers as well as their narrowly defined constituencies.  In short, the limited resources available to these agencies, including staff, may be stretched too thin to share with labor.    

Two broader points of theoretical importance emerge from our analytical narratives and cross-case comparisons.  First, the mobilization of movements and countermovements is a dynamic process. Movements and countermovements are never mobilized “once and for all” - but rather these actors must work to sustain mobilization and often fail to do so across all stages of a particular political conflict.  Second, success in mobilizing strategic resources and exploiting strategic opportunities depends, at least in part, on a willingness to learn from past struggles and continually develop innovative tactics which reflect these lessons.  Both the dynamic character and interdependence of struggles are emphasized in theoretical debates but seldom explored in empirical analysis.  Comparative case studies and analytical narratives provide a unique opportunity to explore these elements of political conflicts.   

Regulatory politics have become an important terrain of struggle in advanced capitalist societies. The particularities of capital-labor conflicts over OSHA standards suggest a twofold conclusion largely consistent with the political struggle model. The imperatives of a capitalist economy and the privileged position of capital may bias regulatory politics in favor of capital but corporate victories are not guaranteed.  The political process involved in setting OSHA standards  provides a window of opportunity for labor, allowing union leaders and the workers they represent to secure important victories in the struggle to minimize the social costs of capital accumulation. As noted by Calavita (1983), scholars should not minimize the importance of this "strategic battlefield" but rather clarify the organizational work both capital and labor must do to gain the advantage in the regulatory arena.  To do otherwise may contribute to the development of parsimonious theoretical abstractions but provide few insights to the ways in which labor and capital negotiate the opportunities and obstacles encountered in the regulatory process.

Appendix
Data Sources: This analysis draws from several sources, both published and unpublished.  The two most useful published sources are the  Federal Register (FR) and the Occupational Safety and Health Reporter (OSHR).  The Federal Register provides the official record of OSHA's proposed and final standards.  These entries summarize the history of regulatory action as well as the scientific evidence considered by OSHA in the Rulemaking process.  The OSHR, published weekly by the Bureau of National Affairs, provides a more comprehensive record of the standard-setting process, as well as all other developments relevant to worker safety and health (see Szasz 1984).  Every weekly issue published between 1971 and 1984 was examined to cover the four cases considered in this study.  In addition, this analysis uses the rulemaking dockets archived at OSHA's Technical Data Center in Washington, D.C.  These dockets include all of the documents collected during the Rulemaking process.  An “exhibit list” for each standard provides an index to the materials included in these dockets.  The hearing transcript provides the most valuable information on the mobilization and countermobilization dynamics which emerge between capital and labor.  These transcripts provide an exhaustive record of the points of opposition and support raised in the standard-setting process.  In addition, an exhaustive list of witnesses appearing for industry, labor and the state are drawn from these hearing transcripts.  Each page of the transcripts is examined to generate this list of witnesses.  We also use the "Tentative Schedule of Appearances" and "Notices of Intention to Appear" when these are available to compare the mobilization and countermobilization of concerned parties before and during the hearings. 

From the hearing transcripts, the total number of witnesses mobilized by labor, capital and the state were tallied.   Labor is generally represented by a public health coalition which includes witnesses mobilized by unions and public interest groups.  Capital is generally represented by private firms and trade associations. Public officials and other witnesses recruited by the state to appear at public hearings have supported labor in some cases, capital in other cases, and neither party in still other cases.   We code these witnesses as allies of labor or allies of capital based on three sources of information: first, the testimony presented at the public hearings and other official statements included in the rulemaking dockets; second, information included in the Federal Register summaries of the final standards; and third, news coverage of the rulemaking proceedings provided in the Occupational Safety and Heath Reporter. In general, witnesses whose testimony supports the position articulated by union representatives are considered allies of labor.  Conversely, witnesses whose testimony supports the position articulated by industry representatives are considered allies of capital.  All other witnesses are considered neither allies of capital nor allies of labor.  These other witnesses typically defend the proposed standard, rather than the more protective alternatives endorsed by labor or the less protective alternatives endorsed by capital. 

Several organizations are typically represented by a panel of witnesses.  This includes NIOSH as well as those firms and universities contracted to prepare studies on the technological and economic feasibility of proposed standards.  The official position of these organizations is presented by a spokesperson for the panel and the other representatives of the organization appear at the hearings to clarify the research that provides the basis for this position.  In these cases, our coding for each individual member of the panel reflects the official position presented by the panel’s spokesperson.   

Expert witnesses include all medical doctors, engineers, industrial hygienists, other medical and technical personnel, economists, and those with PhD’s.  In additional, all public officials employed in medical and technical positions are considered experts, regardless of educational credentials.  Similarly, all corporate witnesses identified as heads of industrial health departments are considered experts, regardless of educational credentials; the same coding scheme is applied to all union officials who head the safety and health departments of their respective unions. 

The following further clarifies the criteria used to code other variables considered in this analysis. 

Level of Mobilization: The number of witnesses appearing on behalf of labor or capital relative to the average per party across all cases noted in Table 1 (the number of witness appearing  in other cases is available upon request; see identifying reference 1999).  “Low” indicates the level of mobilization is below average; high indicates average or above average levels of mobilization. Very high is reserved for instances in which level of mobilization is at least three times the mean.  Outliers were excluded in computing these averages.  More specifically, the number of witnesses mobilized by labor in lead and by capital in cotton dust are excluded in computing the average number of witnesses per party.

Unified and Sustained Mobilization: For industry, coded “no” if evidence of divisions between monopoly and competitive capital, considerable disorganization (large number of witnesses slated to appear withdrew without being replaced) and/or key representatives of monopoly capital withdrew at strategic points in the standard-setting process.  Coded “yes” if industry representatives are unified in their position, mobilize as planned at all strategic points in process, and coordinate strategic action across firms and sectors. For labor, coded “no” if divisions evident among representatives of labor and/or disorganization evident (large number of witnesses slated to appear withdrew without being replaced).  Coded “yes” if representatives of labor are unified in their position, mobilize as planned at all strategic points in process, and coordinate strategic action across all unions.   

Evidence of Technological feasibility: Three forms of evidence are typically weighed by OSHA and the courts in assessing the technological feasibility of standards.  These include: data that indicate compliance with the proposed standard or more protective alternatives has been achieved in certain workplaces; feasibility reports prepared by consulting firms contracted by OSHA; and testimony of these and other pollution control experts.  This variable is coded “yes” if any of these three forms of evidence indicate a given proposal is technologically feasible.  
University Experts: Witnesses are coded as university experts only if their principal employer is a university (ie. adjunct professors whose principal source of employment is a corporation are not coded as university experts).  Coded “yes” if three or more university experts testified either for or against a more protective standard.   Coded “token” if only one or two university experts testified on behalf of a given party. Coded “no” if university experts did not testify on behalf of a given party.

Institutional Activists: Individuals employed by state agencies with a “legitimation” mission, including a legislative mandate to protect public health and public interests, broadly conceived.  This includes state actors employed by NIOSH, EPA, NCI, and the EEOC.  

Political Elites:  Coded “yes” if state officials, other than institutional activists and White House economists, testified either for or against a more protective standard.  
COWPS: Coded “yes” if either the testimony or official statements of COWPS claimed that proposed standards were not cost-effective. Coded “no” if either COWPS made no official statement or if COWPS concluded proposed standards were cost-effective.

Rank-and-File: “High” indicates the number of rank and file workers participating in the public hearings exceeds the average across all cases noted in Table 1.  “None” indicates the rank and file did not participate in the hearings. 
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Endnotes
1.  Although OSHA also sets safety standards, we restrict our analysis to standards which protect workers against occupational disease.   Several factors make the conflicts over health standards particularly relevant to theoretical debates.  First, hazardous substances represent a greater threat to workers than most safety hazards regulated by OSHA.  Second, protection against hazardous substances largely depends on industry actions rather than simple changes in worker behavior.  For these reasons, the division between labor and industry over health standards is particularly intense.       


�.  This number reflects the substance specific standards published in the Code of Federal Regulations 1910 (Subpart Z) since 1972.  This section of the CFR also includes an air contaminants standard adopted in 1971.  This standard, which sets limits for 400 toxic substances, is not considered a new regulation because it represents a package of “national consensus standards” developed by industry prior to the passage of the OSHact (Szasz 1984). 


�. Many labels are used to identify the distinct versions of neo-Marxist theory which have emerged in recent debates about advanced capitalist states.  The labels we use distinguish three broad theoretical traditions which subsume several related frameworks and empirical studies.   Jenkins and Brents (1989) coin the term political struggle to refer to a theoretical variant which subsumes the political process perspective (McAdam 1982) and power resource theories � ADDIN EN.CITE <EndNote><Cite><Author>Quadagno</Author><Year>1990</Year><RecNum>96</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><REFNUM>96</REFNUM><TITLE>Race, Class, and Gender in the U.S. Welfare State: Nixon&apos;s Failed Family Assistance Plan</TITLE><AUTHORS><AUTHOR>Quadagno, Jill</AUTHOR></AUTHORS><SECONDARY_TITLE>American Sociological Review</SECONDARY_TITLE><VOLUME>55</VOLUME><NUMBER>1</NUMBER><DATE>Feb</DATE><PAGES>11-28</PAGES><YEAR>1990</YEAR><KEYWORDS><KEYWORD>*United States of America; *Nixon, Richard Milhous; *Welfare State;</KEYWORD><KEYWORD> *Welfare Services; *Family Policy; *Sex Differences; *Class</KEYWORD><KEYWORD> Differences; *Racial Differences</KEYWORD><KEYWORD>2187 social problems and social welfare; social service</KEYWORD><KEYWORD> programs/delivery systems</KEYWORD></KEYWORDS><ACCESSION_NUMBER>90V7011 ++</ACCESSION_NUMBER></MDL></Cite></EndNote>�(Quadagno 1990)�.  Theories of regulatory capture represent a variant of "instrumentalist" perspectives � ADDIN EN.CITE <EndNote><Cite><Author>Carnoy</Author><Year>1984</Year><RecNum>97</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><REFNUM>97</REFNUM><AUTHORS><AUTHOR>Carnoy, Martin</AUTHOR></AUTHORS><YEAR>1984</YEAR><TITLE>The State and Political Theory</TITLE><PLACE_PUBLISHED>Princeton, N.J.</PLACE_PUBLISHED><PUBLISHER>Princeton University Press</PUBLISHER><ISBN>0691076693 (alk. paper)&#xD;0691022267 (pbk.)</ISBN><ACCESSION_NUMBER>395051</ACCESSION_NUMBER><CALL_NUMBER>JC474 .C37 1984&#xD;321.9/2</CALL_NUMBER><KEYWORDS><KEYWORD>Communist state.</KEYWORD><KEYWORD>State, The.</KEYWORD><KEYWORD>Political science United States.</KEYWORD></KEYWORDS></MDL></Cite></EndNote>�(Carnoy 1984)� while structuralist theories include the broad spectrum of research rooted in Fred Block's (1977) work.   Notwithstanding the limitations of these labels, the distinction we make serves as a useful heuristic for organizing competing theoretical perspectives and clarifies the alternative empirical emphasis of each � ADDIN EN.CITE <EndNote><Cite><Author>Lehman</Author><Year>1988</Year><RecNum>98</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><REFNUM>98</REFNUM><TITLE>The Theory of the State versus the State of Theory</TITLE><AUTHORS><AUTHOR>Lehman, Edward W.</AUTHOR></AUTHORS><SECONDARY_TITLE>American Sociological Review</SECONDARY_TITLE><VOLUME>53</VOLUME><NUMBER>6</NUMBER><DATE>Dec</DATE><PAGES>807-823</PAGES><YEAR>1988</YEAR><KEYWORDS><KEYWORD>*Political Sociology; *State; *Theoretical Problems; *Politics</KEYWORD><KEYWORD>0207 sociology: history and theory; theories, ideas, &amp;amp; systems</KEYWORD></KEYWORDS><ACCESSION_NUMBER>89U3558 ++</ACCESSION_NUMBER></MDL></Cite></EndNote>�(Lehman 1988)�. 


� The Nixon administration is also often cited to illustrate the ways that the corporate sector has most directly participated in the political process to block regulatory initiatives. During the Watergate hearings, investigators uncovered a memo from OSHA head George C. Guenther suggesting that the agency delay controversial health standards in return for corporate contributions to Nixon's re-election campaign � ADDIN EN.CITE <EndNote><Cite><Author>Ashford</Author><Year>1976</Year><RecNum>52</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><REFNUM>52</REFNUM><AUTHORS><AUTHOR>Ashford, Nicholas Askounes</AUTHOR></AUTHORS><YEAR>1976</YEAR><TITLE>Crisis in the Workplace : Occupational Disease and Injury : a Report to the Ford Foundation</TITLE><PLACE_PUBLISHED>Cambridge, Mass.</PLACE_PUBLISHED><PUBLISHER>MIT Press</PUBLISHER><ISBN>0262010453</ISBN><ACCESSION_NUMBER>297179</ACCESSION_NUMBER><CALL_NUMBER>HD7654 .A77&#xD;WA 400 A825c 1976&#xD;614.8/52</CALL_NUMBER><KEYWORDS><KEYWORD>United States. Occupational Safety and Health Administration.</KEYWORD><KEYWORD>Industrial hygiene United States.</KEYWORD><KEYWORD>Industrial safety United States.</KEYWORD></KEYWORDS></MDL></Cite></EndNote>�(Ashford 1976; Szasz 1984)�.  By the time Nixon left office, OSHA had, in fact, adopted only three new health standards even though labor had petitioned the agency for many others.  


� Several executive branch initiatives were particularly important for advocates of cost-benefit analysis.  Only three months into his administration, Carter outlined an anti-inflation program which would require “full consideration of the economic cost of major Governmental regulations” (U.S. President 1977:623).  On November 17, 1977 the President proposed Executive Order 12044 which would require agencies to “prepare a regulatory analysis for all major regulations to assure...that the most effective and least burdensome approach has been chosen” (U.S. President 1978: 2035).  On March 23, 1978 this policy officially became law.  In addition, Carter created the Regulatory Analysis Review Group to give White House economists a formal role in the review process.





�. Four cases which are not considered theoretically comparable involve rulemaking for butadiene, MDA, air contaminants and blood borne pathogens. The butadiene and MDA standards were formulated through a “negotiated” rulemaking proceeding which differs substantially from the standard-setting process in other cases.  The air contaminants standard, which was overturned by the courts, represents an effort to regulate hundreds of hazardous substances with one legislative action.  Finally, the conflicts and debates which emerge over blood borne pathogens (i.e., HIV) differ substantially from those which involve exposure to other hazardous substances  


�. The political outcome in each case is determined through a comparison of the final standard (following judicial review) to the proposed or emergency temporary standard.  Final standards are considered victories for labor when  the major provisions of these regulations are more protective than those initially proposed.  Final standards are considered victories for capital when these regulations are less protective than those initially proposed.  All other cases are labeled a draw (for a more detailed comparison of proposed and final standards, see identifying reference 1999).  


�.  These four combinations do not represent the full range of all hypothetically possible combinations.  However, these four cases do provide the basis for developing a political process model of regulatory politics which can be used to systematically compare a broader set of cases in future research.


�. NIOSH is actually a division within the Department of Health, Education and Welfare rather than the Department of Labor.  More specifically, this agency is part of the Centers for Disease Control.  Given this, OSHA and NIOSH are presumably “two distinct agencies with separate responsibilities” (http://www.cdc.gov/niosh/about.html).  Theoretically, this autonomy should allow NIOSH to form alliances with labor in opposition to regulations proposed by OSHA when these are not deemed sufficiently protective. 


�.  Marcus Key, NIOSH director, appeared at the hearings to present the agency’s position.  His prepared statement was only three pages long, providing a rather generic discussion that lacked any of the detailed recommendations articulated by labor.  Specifically, he emphasized the importance of protecting workers from both animal and human carcinogens but did not specify the strategies OSHA should pursue for doing so. Similarly, Key failed to discuss the many studies that NIOSH had forwarded to OSHA documenting the health hazards of the fourteen carcinogens at issue.  In subsequent hearings, NIOSH would routinely submit much lengthier statements and mobilize more agency representatives to testify at the public hearings on proposed standards.      


�. The failure to provide a risk assessment, in part, reflected the limited epidemiological evidence available to OSHA.  Risk assessment requires a precise estimation of the “dose-response” relationship for a particular hazard.  In this case, the evidence available to OSHA was not sufficiently precise to estimate the risk of cancer or other diseases with any certainty.  However, evidence of the technological feasibility of the use-permit system was more readily available given that both the state of Pennsylvania and the EPA used permits to regulate hazardous substances.  OSHA, however, failed to commission a study of these systems and failed to recruit officials from these agencies to testify about the feasibility of the use-permit system.


�.  During the post-war era, steel production in the U.S. was largely controlled by eight corporations. These eight firms include those which mobilized against the coke ovens standard.  By 1950, these eight firms accounted for 75 percent of all domestic steel production and about 66 percent of all steel shipments.  This pattern of economic concentration has not declined substantially in the last 40 years (see U.S. Federal Trade Commission 1977; Prechel 1990).    


�. Class-wide mobilization is particularly notable in this case given several structural obstacles to coordinated political action that the steel industry did not face. In the U.S., cotton processing industries remain among the least concentrated and most competitive (U.S. Senate 1984; FR 1978:27418-63). The four largest companies in most sectors of the textile goods industry (SIC 22) accounted for less than 50 percent of the value of industry shipments. Similarly, the four largest companies in the cotton seed oil industry accounted for only 45 percent of this industry's shipments (U.S. Bureau of the Census 1981a). The cotton ginning industry is even less concentrated with small independent farmers accounting for most production. 


�. Importantly, BLA was unable to participate as a plaintiff in this legal challenge due to a lack of resources; the organization was only able to file a “friend of the court” brief (Botsch 1993:54).  This decision clearly reflects the organizational constraints which plagued textile workers throughout this regulatory conflict.     


�. Labor’s interest in multiple physician review reflects its distrust of company doctors.  According to labor, a review of test results by private physicians was necessary to protect workers against company doctors who might overlook excessively high blood lead levels if rate retention were guaranteed.   


�.   In this case, two sets of hearings were held.  The key hearings were held in March, April and May of 1977 to discuss the PEL and pollution control strategies.  Another round of hearings was held in November and December of 1977 to discuss rate retention.  NIOSH is represented by a panel of seven experts at the first set of hearings and a panel of three experts at the second set of hearings.  Only the three NIOSH witnesses who testify in support of the rate retention clause during the second round of hearings are counted as allies of labor.  


�.  Title VII of the Civil Rights Act allows employers to discriminate on the basis of gender as well as other protected categories if exclusionary practices can be justified as a “business necessity”.  Employers must meet a relatively heavy burden of proof to justify such practices.  However, the EEOC conceded that the “health of an unborn child is a legitimate business concern” and thus employers could cite this in attempt to justify the exclusion of women from jobs that involved exposure to lead.  


�.  According to OSHA, storage battery manufacturing is "essentially oligopolistic...with a fringe of small independent producers who compete in regional or specialty markets," (FR 1978: 52985).  On the one hand, the level of concentration is greater than in textiles with the four largest firms accounting for 57 percent share of total shipments (U.S. Bureau of the Census 1981b). On the other hand, 95 of the 200 plants are "small independent producers employing less than 20 people," (FR 1978: 52979).


�.  St. Joe’s Mineral did not testify until special hearings on earnings protection were held in November (1977) while Bunker Hill planned to testify but formally withdrew from the proceedings. The latter's failure to testify may reflect its limited organizational capacity to wage a battle on two fronts simultaneously and win.  Concurrent with OSHA proceedings, Bunker Hill was involved in a legal battle with the EEOC challenging its exclusionary practices and agreed to a settlement. These legal battles apparently made it difficult for Bunker Hill officials to organize the resources necessary to contest the OSHA standard, despite the potentially high costs of not doing so.  Of the four companies targeted, the profitability and survival of the Bunker Hill Smelter was most seriously threatened  (FR 1978: 52983). In 1981, Gulf Resources, the parent company, did in fact close the plant as the legal problems continued � ADDIN EN.CITE <EndNote><Cite><Author>Randall</Author><Year>1983</Year><RecNum>99</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><REFNUM>99</REFNUM><TITLE>Women in Toxic Work Environments: A Case Study of Social Problem Development</TITLE><AUTHORS><AUTHOR>Randall, Donna M.</AUTHOR><AUTHOR>Short, James F., Jr.</AUTHOR></AUTHORS><SECONDARY_TITLE>Social Problems</SECONDARY_TITLE><VOLUME>30</VOLUME><NUMBER>4</NUMBER><DATE>Apr</DATE><PAGES>410-424</PAGES><YEAR>1983</YEAR><KEYWORDS><KEYWORD>*Woman/Women (see also Female); *Work/Works/Working;</KEYWORD><KEYWORD> *Environment/Environments/ Environmental/ Environmentally; *Social</KEYWORD><KEYWORD> problem/Social problems; *Hazard/Hazards; *Miners/Mining</KEYWORD><KEYWORD>2959 feminist/gender studies; feminist studies</KEYWORD></KEYWORDS><ACCESSION_NUMBER>83N3712 ++</ACCESSION_NUMBER></MDL></Cite></EndNote>�(Randall and Short 1983)�.  It seems highly likely that Gulf Resources decided the Bunker Hill plant simply created too much trouble and diverted its resources elsewhere. 


�. None of these findings, however, should lead us to completely dismiss the relevance of political opportunity structures for conflicts over regulatory initiatives.  If we follow the logic of the experimental design, as Ragin � ADDIN EN.CITE <EndNote><Cite ExcludeAuth="1"><Author>Ragin</Author><Year>1987</Year><RecNum>100</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><REFNUM>100</REFNUM><AUTHORS><AUTHOR>Ragin, Charles C.</AUTHOR></AUTHORS><YEAR>1987</YEAR><TITLE>The Comparative Method: Moving Beyond Qualitiative and Quantitative Strategies</TITLE><PLACE_PUBLISHED>Berkeley</PLACE_PUBLISHED><PUBLISHER>University of California Press</PUBLISHER><ISBN>0520058348 (alk. paper)</ISBN><ACCESSION_NUMBER>260329</ACCESSION_NUMBER><CALL_NUMBER>H61 .R216 1987</CALL_NUMBER><KEYWORDS><KEYWORD>Social sciences Comparative method.</KEYWORD></KEYWORDS></MDL></Cite></EndNote>�(1987)� suggests, we cannot dismiss the political climate as one of several important independent variables unless we uncover two paths to victory that differ only along this dimension.  Several differences in addition to the political climate distinguish the paths that lead to victory for capital in the carcinogens case and cotton dust case.  Similarly, several differences in addition to the political climate distinguish the paths that lead to victory for labor in the conflicts over coke oven emissions and lead.  Given this, we must conclude that the political climate interacts with a complex set of conditions to shape political outcomes in the regulatory arena.   














35

